
  NOTICE OF MEETING OF THE 

CITY OF HOLLADAY CITY COUNCIL 

THURSDAY, JULY 17, 2014 

 

COUNCIL CHAMBERS 

4580 S 2300 E 

HOLLADAY, UTAH 84117 

 

5:00 p.m. Council Dinner – Council members will be eating dinner.  No city business 

will be discussed.  

5:30 -6:15 p.m. Field Trip of City Hall Park 

 

 

PUBLIC NOTICE IS HEREBY GIVEN that the Holladay Municipal Council will hold a City 

Council meeting in the Council Chambers beginning at 6:30 p.m. It is possible that a member of 

the Council will be participating by electronic means.  The Council Chambers shall serve as the 

anchor location.  In an effort to conserve resources, the Council has gone paperless. Council Members 

will be using a variety of electronic devices during the meeting. 

 

  

6:30 p.m.  Council Meeting 
 

AGENDA 
I. Welcome – Mayor Dahle 

 

II. Pledge of Allegiance 
 

III. Public Comments 
The public is invited to address the City Council on any subject for three minutes, five minutes for a group 

spokesperson, additional time allotted at the discretion of the Chair. Comments which cannot be made 

within these time limits should be submitted in writing to the City Recorder prior to noon the day before the 

meeting so they can be copied and distributed to the Council 

  

IV. Consideration of Ordinance 2014- Rezoning Certain Public & Quasi Use Properties 

Located within the City to the Public Zone Designation 
 

V. Consideration of Resolution 2014-24 Approving an Amendment to the Declaration of 

Easement to Permit Encroachment with Holladay Village Square, LLC 
 

VI. Consideration of Resolution 2014-26 Adopting a Temporary Policy Relating to 

Seasonal Food Trailers on City Property 
 
VII.  Adjourn City Council Meeting and Convene  in a  Council Work Meeting 

 a.  Closed Session pursuant to Utah Code Section 52-4-204 & 205 to Discuss Personnel   

Issues, Potential Litigation and Property Acquisition and Disposition  

b.  Discussion on Alcohol Regulations in the Holladay Village Zone 

c.  Discussion on Use of Holladay Village Plaza for Public Events 

d.  Discussion on Proposed Telecommunications Franchise Agreement 

e.  Land Use Update – Paul Allred 

f.  Discussion on Planning Commission Appts. 

g.  Discussion on City Hall Park 

h. Calendar – schedule of upcoming meetings   
 * August 7 & 21 



i. Other Business – as may properly be introduced 

 

VI.  Adjourn Work Meeting 

 

 

All details regarding the agenda may be found online at www.cityofholladay.com 

 
 

 

On Tuesday, July 15, 2014 at 11:30 am a copy of the foregoing notice was posted in conspicuous view in 

the front foyer of the City of Holladay City Hall, Holladay, Utah.  A copy of this notice was faxed to the 

Salt Lake Tribune and Deseret News, newspapers of general circulation in the City by the Office of the 

City Recorder.  A copy was also faxed or emailed to the Salt Lake County Council, Cottonwood Heights 

City and Murray City. The agenda was also posted at City Hall, Holladay Library, City internet website at 

www.cityofholladay.com and state noticing website at http://pmn.utah.gov. 

 
 

Reasonable accommodations for individuals with disabilities or those in need of language interpretation service can 

be provided upon request.  For assistance, please call the City Recorder’s office at 272-9450 at least three days in 

advance.  TTY/TDD number is (801)270-2425 or call Relay Utah at #7-1-1 

 

 

Dated this 15
th

 day of July, 2014 

 

Stephanie N. Carlson, MMC  

Holladay City Recorder 



 

AMENDMENT TO DECLARATION OF EASEMENT TO PERMIT ENCROACHMENT 

 

 This Amended Declaration of Easement to Permit Encroachment (the “Amendment”) is 

made this July ___, 2014 (the “Effective Date”) by and between the City of Holladay (the 

“City”) and Holladay Village Square, LLC, a Utah limited liability company (“Holladay 

Village.”) 

 

RECITALS 

 

A. The City and Holladay Village entered into that certain Declaration of Easement to Permit 

Encroachment (the “Agreement”), dated December 6, 2012 providing for the location and 

maintenance of private improvements on City property. 

 

B. The Parties now desire to amend the Agreement to provide for the description of further City 

property containing private improvements. 

 

  DECLARATION 

 

NOW, THEREFORE, in consideration of the mutual covenants contained herein, and 

other good and valuable consideration, the receipt and sufficiency of which are hereby 

acknowledged, the parties hereby agree as follows: 

 

1. Incorporation of Recitals.  The foregoing Recitals are hereby incorporated as a part of this 

Amendment. 

 

2. Amendment. The legal description of the Gap Properties in Exhibit A, to the Agreement, is 

hereby amended to read in its entirety as set forth in Exhibit A-1, attached hereto and 

incorporated herein by reference. 

 

3. Other Provisions Not Affected.  All other provisions of the Agreement shall remain in full 

force and effect without amendment and only these terms specifically affected by this 

Amendment shall be deemed altered or revised.  

 

Dated this the __ day of July, 2014. 

 

 

{Signatures Follow} 
 



The City and Holladay Village are signing this Agreement as of the Effective Date. 

 

 

ATTEST:            CITY OF HOLLADAY 

              a Utah municipal corporation  

 

By:              By:           

Stephanie Carlson, City Recorder      Robert Dahle, Mayor 

 

 

 

 

 

STATE OF UTAH  ) 

       ) ss. 

County of Salt Lake  ) 

 

 

 On the    day of July, 2014, personally appeared before me Robert Dahle, who being duly 

sworn, did say that he is the Mayor of the City of Holladay, a municipal corporation of the State 

of Utah, and that the foregoing instrument was signed in behalf of the City by authority of its 

governing body and said Robert Dahle acknowledged to me that the City executed the same.  

               

                     

              Notary Public 

 

 

My commission expires:        Residing at: 

                      



 

HOLLADAY VILLAGE SQUARE, LLC 

a Utah Limited Liability Company 

 

By:       

 

Name:       

Title:       

 

 

STATE OF UTAH  ) 

       ) ss. 

County of Salt Lake  ) 

 

 On the ___ day of July, 2014, personally appeared before me __________________, who 

being by me duly sworn, did say that (s)he is the ________________________ of Holladay 

Square Village, a Utah limited liability company, and that the within and foregoing instrument 

was duly authorized by the limited liability company at a lawful meeting held by authority of its 

operating agreement; and acknowledged to me that said limited liability company executed the 

same.  

 

                     

              Notary Public 

 

 

My commission expires:        Residing at: 

                      

     

 



 

EXHIBIT A 

LEGAL DESCRIPTION FOR GAP PROPERTIES 

 

 



 

  1 

Memorandum 

To: Mayor/Council 

From: Pat Hanson, Shantel Marsell 

Date: 3/31/2014 

Re: Liquor License Regulations 

I downloaded the Club Liquor License Summary from the DABC website and there are only a few rules that should 

be applicable to the CC discussion. 

1. Dining clubs (Ex: ‘Bout Time Pub & Grub are on the wait list) are open to the public but may restrict 

access to the club by lists or fees. 

2. Dining clubs are authorized to sell wine, liquor, heavy beer and beer from 10:00 am to 1:00 am. 

3. Dining Clubs and Social Clubs require food to be available at all times when alcohol is sold, served, or 

consumed. 

4. Dining and social clubs are open to the public, but the club licensee may choose to restrict access to only 

those who are on a list and/or pay a fee. 

5. Dining clubs must maintain at least 60% of their total business in food sales. 

6. Social clubs (Ex: Cruzr’s) may do less than 50% of their total business in food sales. 

7. Minors may be allowed in dining clubs as long as they are accompanied by an adult at all times and are not 

sitting at the bar. Minors may be employed by dining clubs, but not for sale or serving any alcoholic 

beverage. 

8. Minors may not enter or work allowed in social clubs. 

9. Fraternal (Ex: Elk’s Club in Salt Lake) and Equity (Ex: Cottonwood Club) clubs are restricted access to 

members only. Minors may be on premise, but not at the bar. There is no food requirement for these 

licenses; although, food would likely be available due to the nature of these clubs. 

10. Restaurant – full service (Ex: Café Madrid) licenses may serve liquor, wine, heavy beer, and beer from 

11:30 am to midnight, and beer from 11:30 am to 1 am. 

11. Restaurant – limited service (Ex: Sushi Groove in Salt Lake) licenses may serve wine, heavy beer, and beer 

from 11:30 am to midnight, and beer from 11:30 am to 1 am. 

12. Restaurant – full service and limited service licenses must maintain at least 70% of its total business from 

the sale of food. 

 

 

***Please refer to the next page for the zoning and land use table. 

 



  March 31, 2014 
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This table shows where these uses are currently allowed per city ordinance:  

 

Use   O-R-D   P   NC   C-1   C-2   HV   

Alcoholic beverage retail sales* 
(* When accessory to a permitted or conditional use)             

Brewery   C   -   -   -   C   -   

Club, dining   C   -   -   -   C   -   

Club, equity   C   C  -   -   C   -   

Club, fraternal   C   -   -   -   C   -   

Club, social   C   -   -   -   C   -   

Off premises   -   -   P   P   P   P   

On premises banquet and catering   C   P   -   -   C   P   

On premises beer retailer   P   P   -   -   P   P   

Restaurant - full service   P   P   P   P   P   P   

Restaurant - limited service   P   P   P   P   P   P   

 

R/M-U -- Liquor selling establishments –Permitted; LU -- Restaurant with a liquor license- CU 



    

   

CITY OF HOLLADAY 

 

RESOLUTION NO. 2014- 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

HOLLADAY APPROVING AN AMENDMENT TO THE DECLARATION 

OF EASEMENT TO PERMIT ENCROACHMENT AGREEMENT WITH 

HOLLADAY VILLAGE SQUARE, LLC. 

WHEREAS, Holladay Village Square, LLC (“Holladay Village”) desires to use property 

owned by the City for its development; and 

WHEREAS, the City Council has considered the request of Holladay Village and finds that 

the public interest will be best served by amendment to the existing Declaration of Easement to 

Permit Encroachment Agreement between the parties to allow the utilization of additional City 

property by Holladay Village;  

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Holladay as 

follows:  

Section 1. Adoption. The City Council hereby approves that certain Amendment to 

the Declaration of Easement to Permit Encroachment Agreement with Holladay Village, attached 

hereto as Exhibit A and incorporated herein by reference, and authorizes the Mayor to execute 

the same for and in behalf of the City. 

Section 2. Severability. If any section, part or provision of this Resolution is held 

invalid or unenforceable, such invalidity or unenforceability shall not affect any other portion of 

this Resolution, and all sections, parts and provisions of this Resolution shall be severable. 

Section 3. Effective Date. This Resolution shall become effective immediately upon 

its passage. 

 PASSED AND APPROVED this __ day of July, 2014. 

HOLLADAY CITY COUNCIL 

By: ____________________________________ 

   Robert Dahle, Mayor 

[SEAL]  

 VOTING: 

 Lynn H. Pace    Yea        Nay        

J. James Palmer, Jr.  Yea        Nay ___ 

Sabrina R. Petersen  Yea        Nay ___  
Steven H. Gunn Yea        Nay ___ 

Patricia Pignanelli Yea        Nay ___  



Robert Dahle Yea        Nay ___  

  

 

 

ATTEST: 

_____________________________  

Stephanie N. Carlson, MMC 

City Recorder 

 

DEPOSITED in the office of the City Recorder this __ day of July, 2014. 

RECORDED this ___ day of July, 2014. 

 

 



HOLLADAY CITY COUNCIL SUMMARY REPORT 

LAND USE 
 

MEETING DATE:  July 17, 2014 

AGENDA ITEM:  Work Session 

SUBJECT:  Land Use Update 
 
SUBMITTED BY:   Paul Allred, Community Development Director 

 

Report on current status of selected land use matters in Holladay 
since last December. 
 

 

SITE PLANS (COMMERCIAL DEVELOPMENT) 

 

� Cottonwood Assisted Living Center 5660 S. Highland Dr. –This 120 room, 138 

tenant, project is nearly complete and will open by the end of this month.  

Leasing is proceeding and minimal problems have been encountered.   

� Sandpiper Clubhouse/Office – Spring Lane -- Construction well underway is 

complete and only landscaping remains to be completed.  

� Ludlow Dental Office, 3900 S. 2000 E. This project has been delayed again. 

� Murray Holladay Rd Dental Office (Dr. Rasch) The building permit was issued 

this week, finally.   Groundbreaking should occur before the end of the summer.  

Project was delayed due to an injury accident to the applicant. 

� Cottonwood Country Club Remodel – The Country Club remodel and revision 

is completed.   

� Millrock Building #5.  This development is on hold indefinitely.  

� Holladay Village Square.  All of the site improvements have been completed.  

The final plat has been re-approved, all of the ground floor space is leased and 

much of the upper floor has been as well.  Approval of the easement 

encroachment agreement for private improvements in the right-of-way is 

imminent.   

� Salt Pizza Site Plan – HV Zone – Two-story restaurant and office (Olsen) 

property is being reviewed by the DRB and PC. 



� Olympus Clinic Site Plan & Amended Plat – Conceptual Site plan has been 

approved.  Project is awaiting final disposition of abutting properties relationship 

to the proposal.  HV zone text amendments also in play that may affect the site.  

Peony Gardens slot lots need to be vacated as part of the overall process.  

Preliminary site plan possible in early August.  Construction this fall? 

� Canyon Slope Square – The development is almost complete with the 

exception of the Bandits Restaurant which is well underway on the last lot in this 

commercial subdivision.  Opening should be Fall/Winter? 

� Titan Development – HV zone – old Michael’s (Building) – project has 

conceptual approval and DRB approval but is on hold until later this year as 

focus is on remodel of Sharon’s and Reuel’s buildings 

� Summit Cyclery – HV Zone – A bicycle shop is proposed in the old Spin Cycle 

building.  DRB has approved design and PC will hear conceptual site plan next 

week. 

� Cottonwood (Mall) – Smiths grocery store announced last week.  Residential 

portions of the site may soon announce as well given recent inquiries to staff. 

 

RESIDENTIAL SUBDIVISIONS 

 

� Tobermory Ridge 24 unit townhome development, 1300 East just south of 

Spring Lane.  Preliminary Plat approved.  Final approval has been given, all 

improvements are in and construction of a majority of the homes is underway. 

� Monarch Woods Subdivision 5310 S. Highland Dr. –  All improvements are in 

and one home is out of the ground. 

� Holladay Vista Estates Subdivision -- The final plat has been approved and 

recorded. 

� Woodley Place Subdivision 4150 S. 2300 E. – 10-lot detached single family 

subdivision in the R-2-10 zone.  The development has been re-platted as a PUD.  

Improvements are in and home construction is imminent. 

� Ivory Wren Subdivision – 3 new single family homes between Valley View and 

Wren.  Subdivision is platted and improvements are in and homes under 

construction. 



� Ivory Homes 3900 S. single family subdivision (PUD) – Ivory proposes 6 new 

single family homes in the vacant field just east of Olympus High.  This 

development has now been submitted to the staff for review as a PUD.  It will 

likely have public hearings late summer, early fall. 

� Orchard Hollow Subdivision approx. 4300 S. Holladay Blvd – This 3 lot 

subdivision has been recorded, improvements completed, and lots are for sale. 

� Pheasant Cove 11 lots Single Family Subdivision – 5555 Highland Drive – 

Project has received preliminary plat approval with accompanying Development 

Agreement.  Likely to receive final approval summer of 2014. 

� Nunley Villas –Twin Homes – Proposed 4-twin home development at the west 

end of Nunley.  Conceptual stage.   

� Red Rock Subdivision – 1 lot plat at top of Heughs Canyon area.  This is the 

last of the large lot (20 acres) parcels in the city. Initially started in 1995 by Salt 

Lake County.  Final plat approved, recording imminent. 

� Blosch Subdivision -- 1961 East 4500 S. – conceptually approved to divide one 

lot into two to build a new home with possible teardown of existing home also. 

� Keone Subdivision – 2521 Murray Holladay Road – Proposal to grandfather an 

existing nonconforming lot and allow for one new lot in the existing zoning. 

� Sycamore Lane Subdivision – 2 –lot plat on Sycamore Lane near west end of 

street.  Adds 2 new homes to the street, 1 net. 

� Sycamore Drive (McComber) –  One lot plat with one new home.  Property is 

encumbered with issues and may take some time to be approved if ever. 

� Dreyfous Farms – Two large lots subdivision created from a previously 

envisioned PUD. 

� Kentucky Ave Subdivision – The plat has been recorded, property sold to Mark 

Olsen.  

� Grand Holladay Condominiums (north of Challenger School) is an 11 

townhomes proposed just north of Challenger School on 2300 East.  Project has 

gotten approval for conceptual and preliminary site plan, and, conceptual 

subdivision.  Preliminary plat approval expected this week.  Final approval should 

occur before the end of the summer. 

� Village Mixed Use Condominiums.  15 townhomes, with a small office 

component at the street level on Murray Holladay Road, (just east of Store Too) 



is in the preliminary stage of development.  This development has been subject 

to an appeal regarding setback by a resident -- and is also awaiting the outcome 

of text amendments to the HV zone to see how it will impact their proposal.  If the 

outcome of the amendments is favorable to the development, it will likely proceed 

this fall with completion of the site plan and subdivision.       

� Spring Creek Woods is an Ivory Homes 8 lot subdivision just south of the 

Holladay Village on the east side of Holladay Blvd backing onto a portion of 

Spring Creek.  The development has received final approval is platted and 

infrastructure improvements are underway. 

� Amended Plats: 

� Tanner Estates Amended Plat – Approved 1 lot amendment between 

same owner of metes and bounds land and subdivision land. 

� Bodeen/Anderson (Locust Grove) Amended Plat – Approved 1 lot 

boundary adjustment between owners in abutting plats. 

� Kathy’s Cove Amended Plat – Approved 1 lot boundary adjustment. 

� Deerwood Phase 3 – Approved 4-lot amendment to Deerwood Farms, 

Phase 2 in order to move roads and utilities.   

� Wilson Amended Plat – Approved for expansion of existing home by 

expanding home and into abutting platted property.   

� Oakwood PUD Plat Amendment – This amendment combined two lots 

together to allow a pool over a previous platted property line. 

 

 

ORDINANCES/PLANS/STUDIES/TASKS 

 

           Text Amendments/Rezones: 

� Stream Setback Exception Text Amendment.  The Council approved one 

change to the ordinance regarding piping of ditches, canals, etc., but did not 

change the noticing and approval procedure provisions as proposed. 

� Construction signs in commercial vs. residential zones – Staff has not 

commenced on this yet.  Other more pressing matters. 



� Holladay Village sign rules – overview for appropriateness – Development in 

the Village is not complaining much about our sign regulations at this point 

and the signs that are in place look very good in staff opinion. It may be that 

our rules are not too stringent after all. 

� Exposed wall heights in residential zones – The Council approved 

amendments dealing with the maximum height of cuts and fills and retaining 

wall heights, but the PC has postponed action on the maximum wall height 

allowance for later this year. 

� HV Zone Amendments – The PC recommended approval of several 

significant changes to the HV zone regulations, in particular; buffering 

guidelines, building height, formatting, uses in Appendix A, landscaping, 

ground floor retail requirements, etc.  These recommendations will be coming 

to the CC for consideration in August. 

� Beekeeping Ordinance.  After much discussion, the City now allows 

beekeeping in residential areas. 

� Jakob rezone – Rezone of a property on Highland Drive to allow for 

commercial use of an underused older dwelling. 

� Update Moderate Income Housing Plan – On hold for the moment. 

� 3900 South Land Use Study  -- Melissa Frye, intern, has completed her work 

and Pat and Paul are considering the data and will bring this information to 

the attention of the consultant in charge of the General Plan re-write. 

� Update Bike Trail Plan Map – We’re doing great work obtaining funding for 

our bike routes update which will occur next spring.  This fall and winter we 

need to tackle this task. 

� Commence review and revision of the General Plan (all of it!)  Consultant for 

the General Plan rewrite should be on board by early August. Goal is to 

complete this by end of 2015 or early January 2016 at the latest. 

 

 

CONTACTS:  (801-527-3890) Paul Allred, Rick Whiting, Jon Teerlink, and Pat Hanson 
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MEMO 

Date: July 14, 2014 

To: City Council 

Cc: Stephanie Carlson 

From: Shantel Marsell 

RE: Mobile Food Business vs Seasonal Business 

Mobile food businesses are currently defined in the city code as: a business that serves food or 

beverages from a self-contained unit either motorized or in a trailer on wheels, and is readily 

movable, without disassembling, for transport to another location. The term "mobile food business" 

shall not include vending carts or mobile ice cream vendors. 

 

Seasonal sales businesses are currently defined in the city code as: a portable structure, including a 

vehicle, without a permanent foundation, for use on a temporary or seasonal basis, from which goods 

or merchandise are sold or where a service is provided which is utilized on the premises. 

 

The main difference in these categories is that mobile food businesses are free to move their locations 

day-to-day and are also required to leave the premises every night. Mobile food business licenses are 

annual. Seasonal businesses are approved for one fixed location for their season, and are required to 

remove their vehicle or stand (not necessarily self-contained) at the end of that season (120 days). 

 

The Island Flavor business is currently a seasonal business. They fit into this category based on the 

fact that their “vehicle” is not readily movable and is tied to their singular location. They do not 

require any cooking equipment and their product is consumed on the premises. They also are not 

required to return daily to a commissary as they use no perishable items. Their license is approved for 

120 days out of each year. 



    

   

CITY OF HOLLADAY 

 

ORDINANCE NO. 2014- 

AN ORDINANCE OF THE CITY COUNCIL OF THE CITY OF 

HOLLADAY REZONING CERTAIN PUBLIC AND QUASI USE 

PROPERTIES LOCATED WITHIN THE CITY TO THE PUBLIC ZONE 

DESIGNATION. 

WHEREAS, the City Council of the City of Holladay has reviewed a proposal to rezone 

certain specific properties located within the City which are currently dedicated to public uses to 

the Public Zone; 

WHEREAS, the Planning Commission has held a public hearing on the proposed zone 

change and has forwarded a recommendation to the City Council; and 

WHEREAS, the City Council of the City of Holladay has held a public hearing and has 

determined that the rezoning of the specific properties would be beneficial to the City and its 

residents; 

NOW, THEREFORE, BE IT ORDAINED by the City Council of the City of Holladay as 

follows:  

Section 1. Rezone. Those certain real properties more particularly described in 

Exhibit A, attached hereto and incorporated herein by reference, are hereby rezoned from their 

current zoning designations to the Public Zone Designation in accordance with the Holladay City 

Ordinances and the zoning map of the City of Holladay is hereby amended accordingly. 

Section 2. Severability. If any section, part or provision of this Ordinance is held 

invalid or unenforceable, such invalidity or unenforceability shall not affect any other portion of 

this Ordinance, and all sections, parts and provisions of this Resolution shall be severable. 

Section 3. Effective Date. This Ordinance shall become effective upon publication or 

posting, or thirty (30) days after passage, whichever occurs first. 

 PASSED AND APPROVED this 17
th

 day of July, 2014. 

HOLLADAY CITY COUNCIL 

By: ____________________________________ 

   Robert Dahle, Mayor 



[SEAL]  

 VOTING: 

 Lynn H. Pace    Yea        Nay        

J. James Palmer, Jr.  Yea        Nay ___ 

Sabrina R. Petersen  Yea        Nay ___  
Steven H. Gunn Yea        Nay ___ 

Patricia Pignanelli Yea        Nay ___  

Robert Dahle Yea        Nay ___  

  

 

 

ATTEST: 

_____________________________  

Stephanie N. Carlson, MMC 

City Recorder 

 

DEPOSITED in the office of the City Recorder this 17
th

 day of July, 2014. 

RECORDED this 17
th

 day of July, 2014. 

 

 



The following properties were considered by the Planning Commission and recommended for 
rezoning to the Public Zone (P), except for two properties noted below. 
 
 

PROPERTY OWNER PROPERTY LOCATION AC. 
CURRENT 
ZONING 

    

CITY OF HOLLADAY 2120 E 4500 S 0.29 R-M 

CITY OF HOLLADAY 2475 E 4500 S 0.26 R-1-10 

CITY OF HOLLADAY 2834 E 6200 S 2.51 R-1-21 

CITY OF HOLLADAY 3501 E CANYON WINDS LN 15.16 FR-20 

CITY OF HOLLADAY 4570-4580 S 2300 E 5 HV 

CITY OF HOLLADAY 4590 S 2300 E 2.36 HV 

CITY OF HOLLADAY 4601 S STRATTON DR 0.59 R-1-10 

CITY OF HOLLADAY 4625 S HOLLADAY BLVD 1.35 HV 

CITY OF HOLLADAY 6270 S HOLLADAY BLVD 0.63 R-1-21 

CITY OF HOLLADAY 6293 S HOLLADAY BLVD 1.63 R-1-21 

CITY OF HOLLADAY 6312 S HOLLADAY BLVD 0.7 R-1-21 

CITY OF HOLLADAY 6350 S HOLLADAY BLVD 0.65 R-1-21 

CITY OF HOLLADAY 6352 S HOLLADAY BLVD 2.19 R-1-21 

CORP CH OF JC OF LDS, HOLLADAY THIRD 4636 S CHAPEL DR 0.29 R-1-10 

CORP OF CH OF JC OF LDS, COTTONWOOD SECOND  2080 E DONELSON LN 4.83 R-1-21 

CORP OF CH OF JC OF LDS, COTTONWOOD THIRD  6301 S 2300 E 2.7 R-1-21 

CORP OF CH OFJC OF LDS, COTTONWOOD FIRST  5913 S HIGHLAND DR 1 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 2051-2065 E 4675 S 2.53 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 2555 E MURRAY HOLLADAY RD 0.62 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 2600 E MURRAY HOLLADAY RD 1.79 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 2601 E MILO WY 3 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 4568 S HOLLADAY BLVD 2 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 4568 S HOLLADAY BLVD 1.48 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 4650 S NANILOA DR 1.15 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 4650 S NANILOA DR 1.12 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 4650 S NANILOA DR 0.85 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 4917 S VIEWMONT ST 0.26 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 4917 S VIEWMONT ST 4.72 R-1-10 

CORP OF PRES BISHOP OF CH OF JC OF LDS 5450 S HOLLADAY BLVD 3 R-1-43 

CORP OF PRES BISHOP OF CH OF JC OF LDS 5496 S HOLLADAY BLVD 0.86 R-1-43 

GRANITE SCHOOL DISTRICT 2330 E 3900 S 0.46 R-M 

GRANITE SCHOOL DISTRICT 3911 S 2300 E 0.23 C-1 

GREEK ORTHODOX CHURCH OF GREATER SALT LAKE 1990 E 5290 S 0.47 R-1-21 

GREEK ORTHODOX CHURCH, HOLY TRINITY 5335-5341 S HIGHLAND DR 6 R-1-21 

GREEK ORTHODOX CHURCH, HOLY TRINITY 5391 S HIGHLAND DR 1.9 R-1-21 

HOLLADAY MEMORIAL PARK INC 4969 S MEMORY LN 14.14 R-1-21 

HOLLADAY UNITED CHURCH OF CHRIST 2631 E MURRAY HOLLADAY RD 0.69 R-1-10 

HOLLADAY UNITED CHURCH OF CHRIST 2631 E MURRAY HOLLADAY RD 1.85 R-1-10 

HOLLIDAY WATER COMPANY 2895 E LIVE OAK CIR 0.26 R-1-8 

HOLLIDAY WATER COMPANY 2897 E LIVE OAK CIR 2.54 R-1-10 

HOLLIDAY WATER COMPANY 4350 S WANDER LN 0.32 R-1-10 



JORDAN VALLEY WATER CONSERVANCY DISTRICT 2981 E BRANCH DR 0.01 R-1-10 

SALT LAKE CITY 2080 E 6200 S 0.94 R-1-8 

SALT LAKE CITY 2315 E 4500 S 0.19 R-1-10 

SALT LAKE CITY 2660 E 4500 S 1.97 R-1-8 

SALT LAKE CITY 5453 S HIGHLAND DR 0.15 R-1-43 

SALT LAKE CITY 6459 S CREST MOUNT DR 0.49 
R-1-10/ 
FR-20 

SALT LAKE CITY 6459 S CREST MOUNT DR 0.03 
R-1-10/ 
FR-20 

SALT LAKE COUNTY 3501 E CANYON WINDS LN 2.23 FR-20 

SALT LAKE COUNTY 6080 S WASATCH BLVD 9.8 R-1-43 

SALT LAKE COUNTY 6080 S WASATCH BLVD 51.33 R-1-43 

SALT LAKE COUNTY 6080 S WASATCH BLVD 13.04 R-1-43 

SALT LAKE COUNTY 6080 S WASATCH BLVD 17.46 R-1-43 

SALT LAKE COUNTY 6080 S WASATCH BLVD 58.84 R-1-43 

SALT LAKE COUNTY WATER CONSERVANCY DISTRICT 4656 S WALLACE LN 0.63 R-1-10 

SALT LAKE COUNTY WATER CONSERVANCY DISTRICT 4756 S WALLACE LN 0.2 R-1-10 

SALT LAKE COUNTY WATER CONSERVANCY DISTRICT 4766 S WALLACE LN 0.01 R-1-10 

SALT LAKE COUNTY WATER CONSERVANCY DISTRICT 4766 S WALLACE LN 0.08 R-1-10 

SALT LAKE COUNTY WATER CONSERVANCY DISTRICT 4772 S NANILOA DR 0.82 R-2-10 

UNITED STATES POSTAL SERVICE 2350 E ARBOR LN 1.71 HV 

UTAH POWER & LIGHT CO 1950 E MURRAY HOLLADAY RD 0.87 R-2-10 

UTAH POWER & LIGHT CO 3053 E CASTO LN 0.57 R-1-10 
 
 
*Not recommended for rezone as per request of property owner. 
 
CARMEL OF THE IMMACULATE HEART OF MARY 5714 S HOLLADAY BLVD* 4.31 R-1-43 
EVANGELICAL FREE CHURCH OF SALT LAKE CITY UTAH 6515 S LION LN* 5.74 O-R-D 
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TELECOMMUNICATIONS FRANCHISE AGREEMENT (Draft 6-11-14) 
 

 THIS FRANCHISE AGREEMENT (hereinafter “Agreement”) is entered into by and between 

the CITY OF HOLLADAY, Utah (hereinafter “City”), a municipal corporation and political subdivision 

of the State of Utah, with principal offices at 4580 South 2300 East, Holladay, Utah 84117, and_____  , 

(hereinafter “Provider”), with its principal offices at_____  .  

 

W I T N E S S E T H : 
 

 WHEREAS, the Provider desires to provide telecommunications services within the City 

primarily through fiber-optic lines, and in connection therewith, to establish a telecommunications 

network in, under, along, over and across present and future Public Ways of the City; and 

 

 WHEREAS, the City has enacted Title, 0 Chapter 0 of the Revised Ordinances of the City of 

Holladay, a copy of which is attached hereto (“Telecommunications Rights-of-Way Ordinance”) which 

governs the application and review process for Telecommunication Franchises in the City; and 

 

 WHEREAS, the City, in exercise of its management of Public Ways, believes that it is in the 

best interest of the public to grant the Provider a nonexclusive franchise to operate a telecommunications 

network in the City,  

 

 NOW, THEREFORE, in consideration of the mutual covenants and agreements of the parties 

contained herein, and for other good and valuable consideration, the City and the Provider agree as 

follows: 

 

ARTICLE 1.  FRANCHISE AGREEMENT AND ORDINANCE 
 

 1.1 Agreement.  Upon approval by the City Council and execution by the parties, this 

Agreement shall be deemed to constitute a contract by and between City and Provider. 

 

 1.2 Ordinance.  The City has adopted the Telecommunications Rights-of-Way Ordinance 

which is attached to this Agreement as Exhibit “A” and incorporated herein by reference.  The Provider 

acknowledges that it has had an opportunity to read and become familiar with the Telecommunications 

Rights-of-Way Ordinance.  The parties agree that the provisions and requirements of the 

Telecommunications Rights-of-Way Ordinance are material terms of this Agreement, and that each party 

hereby agrees to be contractually bound to comply with the terms of the Telecommunications Rights-of-

Way Ordinance.  The definitions in the Telecommunications Rights-of-Way Ordinance shall apply herein 

unless a different meaning is indicated.  Nothing in this Section shall be deemed to require the Provider to 

comply with any provision of the Telecommunications Rights-of-Way Ordinance which is determined to 

be unlawful or beyond the City’s authority.   If any term or condition of this Agreement shall be in 

conflict with any State law, City ordinance, rule or regulation, the provision of the ordinance, rule or 

regulation shall govern and control. 

 

 1.3 Ordinance Amendments.  Nothing herein shall prevent the City from amending the 

Telecommunications Rights-of-Way Ordinance from time to time, as its City Council may deem 

necessary.  Provided, however, City shall not enact any amendments to the Telecommunications Rights-

of-Way Ordinance that will adversely impact Provider without allowing Provider 30 days, or such longer 
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time as is necessary if 30 days is insufficient, in which   to comply with the amendment. The City shall 

give the Provider notice and an opportunity to be heard concerning any proposed amendment.   If there is 

any inconsistency between the Provider’s rights and obligations under the Telecommunications Rights-of-

Way Ordinance as amended and this Agreement, the provisions of this Agreement shall govern during its 

term.  Otherwise, the Provider agrees to comply with any such amendments. 

 

 1.4 Franchise Description, No Assignment.  The Telecommunications Franchise provided 

hereby shall confer upon the Provider, subject to the City’s  receipt of monetary and services 

compensation, the nonexclusive right, privilege, and franchise to construct, operate and maintain a fiber 

optic telecommunications network in, under, above and across the present and future Public Ways in the 

City.  The grant of this franchise includes the service of providing dark fiber to end users as may be 

authorized by the Utah Public Service Commission or federal law. The Provider shall not permit the use 

of its fiber optic system, its duct or pathways, its pole attachments or any plant equipment on the Public 

Ways in any manner that would avoid or seek to avoid the need for a franchise from the City for the 

business of another person as provided herein below. Provider shall not provide services directly 

regulated by the Utah Public Service Commission (PSC) unless authorized by the PSC. Provider shall not 

operate a cable system as defined in the Cable Communications Policy Act of 1984 (47 USCA §521, et 

seq., as amended) without first having obtained a separate cable franchise from the City.  The franchise 

does not grant to the Provider the right, privilege or authority to engage in community antenna (or cable) 

television business; although, nothing contained herein shall preclude the Provider from (1) permitting 

those with a cable franchise who are lawfully engaged in such business to utilize the Provider’s System 

within the City for such purposes, or (2) from providing such service in the future if an appropriate 

franchise is obtained and all other legal requirements have been satisfied. The rights granted by this 

Agreement may not be subdivided, assigned, or subleased to another person unless agreed to in writing by 

the City or unless to an affiliate of Provider or to an entity succeeding to acquisition of substantially all of 

the assets of Provider.   

 

 1.5 Licenses.  The Provider represents that it has obtained the necessary approvals, licenses 

or permits required by federal and State law to provide telecommunication services consistent with the 

provisions of this Agreement and with the Telecommunications Rights-of-Way Ordinance. 

 

 1.6 Relationship.  Nothing herein shall be deemed to create a joint venture or principal-agent 

relationship between the parties and neither party is authorized to, nor shall either party act toward third 

persons or the public in a manner that would indicate any such relationship with each other. 

 

ARTICLE 2.   DEFINITIONS 

 
 2.1 For the purposes of this Agreement, the following words and terms shall have the 

meanings ascribed to them in this Article, except where the context clearly indicates a different meaning. 

Unless otherwise expressly stated or clearly contrary to the context, words and terms not defined herein 

shall be given the meaning set forth in the City’s Standard Specifications – General Conditions; if  a 

definition is not contained therein, then the word or term shall have the  meaning defined in the Revised 

Ordinances of the City of Holladay; if not defined in the Revised Ordinances of the City of Holladay, the 

meaning set forth in any State energy regulatory agency orders of general applicability; and if not defined 

either in the Revised Ordinances of The  City of Holladay or in a general State energy regulatory agency 

order, their common and ordinary meaning. 
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 2.2 When not inconsistent with the context, words used in the present tense include the future 

tense and vice versa; words in the plural number include the singular number and vice versa; and the 

masculine gender includes the feminine gender and vice versa. The words "shall" and "will" are 

mandatory; the word "may" is permissive. Genders and plurals are understood to refer to a corporation, 

partnership or other legal entity when the context so requires.  The paragraphs and section headings in 

this Agreement are for convenience only and do not constitute a part of the provisions hereof. 

 

 (a) “City” shall mean the City of Holladay, Utah, and its successors and assigns. 

 

 (b) “City Property” shall mean all properties, facilities (excluding Company 

Facilities, and the facilities and property of other utilities or persons), or objects currently or in 

the future Public Ways or other real property owned or operated by the City within the present 

and/or future corporate limits of the City. 

 

 (c) “Company” shall mean Provider and its successors and/or assigns.   

  

 (d) “Company Facilities” or “Facilities”  shall include, but not be limited to a 

network of fiber optic cables and all related property, including  conduit, carrier pipe, cable 

fibers, repeaters, power sources, and other attachments and appurtenances necessary for the 

telecommunications system  located within the Public Ways within the City limits, whether 

located above or below ground, currently or in the future owned or operated or otherwise 

controlled by the Provider needed to provide telecommunications  service. 

 

 (e)        “Construction” or “Construct” shall mean, without limitation, constructing, 

acquiring, laying, maintaining, testing, operating, extending, renewing, relocating, removing, 

replacing, repairing, and using Company Facilities.  

  

 (f)         “Dark fiber” is optical fiber infrastructure cabling and repeaters that is currently 

in place but in which light pulses are not being transmitted. 

 

 (g)        “Emergency” means any unforeseen circumstance or occurrence, the existence 

of which constitutes an immediate and substantial risk of personal injury or damage to property, 

or which causes interruption of utility or public services or an interruption of 

telecommunications services. 

 

 (h)   “Gross receipts from telecommunications services” or “gross receipts derived 

from telecommunications services” shall have the meaning defined in Utah Code Anno. Section 

10-1-402 or its replacement section for the term “gross receipts from telecommunications 

services” as the definition may be changed from time to time.   

 

 (i) “Maintenance,” “maintaining,” or “maintain” shall mean, without limitation, 

repairing, replacing, relocating, examining, testing, and inspecting. 

 

 (j) “Person” shall mean any individual, person, firm, partnership, association, 

corporation, company, governmental entity, or organization of any kind. 

 

 (k) “Public Ways” shall mean the surface of and the space above and below any 
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public street, road, highway, freeway, lane, path, public ways court, boulevard, parks, parkway, 

or drive owned by the City for the purpose of public use, and shall include other rights of way 

as are now held or hereafter held by the City which shall, within their proper use and meaning 

entitle the Provider to the use thereof for the purposes of installing, maintaining and operating 

Company Facilities.    

 

 (l) “Service” or “Services” shall mean all telecommunications service lawfully 

provided by the Provider under this Agreement. 

 

 (m)  “Standard Specifications” shall mean the City of Holladay Specifications and 

Standard Details which govern construction in the Public Ways.   

 

ARTICLE 3.  FRANCHISE TAX 

 

3.1 Franchise Tax.  For the Franchise granted herein, the Provider shall pay to the City a tax 

on the Provider’s Gross Receipts from telecommunications services attributed to or services within  the 

City  in accordance with the Municipal Telecommunication License Tax Act (Utah Code Ann. 10-1-401 

to10-1-410), less any business license fee or business license tax enacted by the City.  All payments shall 

be made to the Utah State Tax Commission, and sent as follows: 

 

Utah State Tax Commission 

210 North 1950 West 

Salt Lake City, Utah 84134. 

 

If the Municipal Telecommunication License Tax may no longer be lawfully collected, then to the extent 

allowed by law,   the Provider shall pay to the City a tax levy or franchise fee of three and one-half 

percent (3.5%) of its Gross Receipts derived from telecommunications services attributed to or services 

provided within the City. 

 

 3.2 Equal Treatment.  City agrees any fees or taxes charged to Provider under this 

Agreement shall be of the same nature and calculation of fees or tax as other similarly situated entities. 

 

ARTICLE 4.  TERM AND RENEWAL 
 

 4.1 Term and Renewal.  The franchise granted to Provider shall be for a period of                   

five (5) years commencing on the first day of the month following this Agreement, unless this Franchise 

is sooner terminated as herein provided.  At the end of the initial five-year term of this Agreement, the 

franchise granted herein may be renewed for up to three additional five (5)- year-term extensions  upon 

the mutual written agreement of the parties for each additional five-year extension.  __________ shall 

notify the City of the expiration date and of its wish to renew the Franchise Agreement for another term at 

least three months before and not earlier than six months before the termination date of any term of this 

Agreement.   

 

 4.2 Rights and Duties of Provider Upon Expiration or Revocation.  Upon expiration of 

the franchise granted herein, whether by lapse of time, by agreement between the Provider and the City, 

or by revocation or forfeiture as provided herein, the Provider shall remove from the Public Ways any and 

all of its Company Facilities, but in such event, it shall be the duty of the Provider, immediately upon 
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such removal, to restore the Public Ways from which such System is removed to as good condition as the 

same was before the removal was effected.  In the alternative, Provider may, with the written approval of 

the City Engineer, abandon some or all of the Company Facilities in place. 

 

ARTICLE 5.  PUBLIC USE RIGHTS 
 

 5.1 City Uses of Poles and Overhead Structures.  The City shall have the right, without 

cost, to use all above-ground  electric or telecommunication-wire poles owned solely by the Provider (or 

co-owned by other telecommunications company providers or public utilities who agree or have agreed 

with Provider to allow the City to use the poles) within the City for fire alarms, police signal systems, or 

any lawful public use; provided, however, any said uses by the City shall be for activities owned, 

operated or used by the City for any public purposes, and shall not include the provision of 

telecommunications service to non-governmental third parties.  Nothing in this section shall be construed 

to allow Provider to place its Facilities above ground without the prior written approval of the City.   

 

 5.2 Limitations on Use Rights.  Nothing in this Agreement shall be construed to require the 

Provider to increase pole capacity, alter the manner in which the Provider attaches equipment to the poles, 

or alter the manner in which the Provider operates and maintains its equipment.  Such City attachments 

shall be installed and maintained in accordance with the reasonable requirements of the Provider and the 

then-current National Electrical Safety Code.  City attachments shall be attached or installed only after 

written approval by the Provider, which approval will be processed in a timely manner and will not be 

unreasonably withheld. 

 

 5.3 Maintenance of City Facilities.  The City’s use rights shall also be subject to the parties 

reaching an agreement regarding the maintenance of the City attachments. 

 

ARTICLE 6.  POLICE POWERS 
 

 The City expressly reserves, and the Provider expressly recognizes, the City’s right and duty to 

adopt, from time to time, in addition to provisions herein contained, such ordinances and rules and 

regulations as the City may deem necessary in the exercise of its police power for the protection of the 

City’s property, the Public Ways, and the health, safety and welfare of its citizens and their properties. 

 

ARTICLE 7.  WORK IN THE CITY PUBLIC WAYS 

  

    7.1    Follow City Road-Cut Ordinance.  The Provider shall comply with and follow the  

City’s road excavation ordinance, Title 0 Chapter 0, Revised Ordinances of the City of Holladay, in all 

work it performs in the Public Ways.  

 

(a)   The Provider shall obtain all necessary permits or approvals for construction, maintenance 

and operations, and shall at all times be subject to and comply with all laws, statutes, codes, 

rules, regulations, standards, and procedures regarding the construction, operation and 

maintenance of the Provider's Facilities, whether federal, State or local, now in force or which, 

hereafter, may be promulgated (including but not limited to zoning, land use, historic 

preservation ordinances, safety standards, and other applicable requirements) and good industry 

practices.  The City may inspect the manner of such work and require remedies as may be 

necessary to assure compliance.  In the event the Provider should fail to comply with the terms 
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of any City ordinance, regulation or requirement, the City shall give the Provider written notice 

of such non-compliance and the time for correction provided by ordinance or as provided 

herein. 

 

(b)   All work in City streets shall be done in a safe manner, and shall follow the City 

ordinances and the City of Holladay Standard Specifications and Details for Municipal 

Construction and the Manual of Uniform Traffic Control Devices (MUTCD) and APWA 

standard drawings and specifications.  Upon the City's request, the Provider will provide the 

City with a status report of such measures. 

 

(c) All Facilities constructed by the Provider shall be located so as to cause minimum 

interference with and injury to (i) public use of Pubic Ways; (ii) the City's water mains, storm 

water infrastructure, street lights, or any other municipal use of the Public Ways; and (iii) trees 

and other natural features.   

 

            7.2       Workmanlike Manner.  The installation, maintenance, renovation, and replacement of 

Provider’s Facilities in the Public Ways shall be performed in a good and workmanlike manner. 

 

 7.3 Emergency Repairs.  In any Emergency event in which Provider needs to cut or 

excavate a Public Way, and in which the Provider must act immediately and is unable to obtain a permit 

for excavating in the Public Ways from the City beforehand, the Provider shall provide the City Public 

Works Department with notification of such work as soon as practicable by calling the City Public Works 

Department at its regular number, or if after the Department’s business hours, by calling (801) 580-7274 

or such other emergency telephone number provided to Provider by the City, and shall report the 

emergency and all related information requested by the City representative on call.  In the event the 

Provider is unable to reach a City representative by calling the City’s emergency telephone number, then 

the Provider shall continue to try to reach a City representative by calling that number or by reaching the 

City’s Public Works Department by the fastest means possible, but shall in any event call the Public 

Works Department to report the emergency within the first hour of the next day on which the City is open 

for business.  The Provider shall give the City the telephone number of the Provider’s representative for 

contact in an emergency.   

 

 7.4 Damage to Public Property.  If, during the course of installation, removal, inspection, or 

work on its Facilities, the Provider causes damage to or alters any Public Ways or City property, the 

Provider shall (at its own cost and expense, and in accordance with the City’s Standard Specifications) 

replace and restore it to as good a condition as existed before the work commenced.  Except in case of 

Emergency in which the Provider is unable to obtain a permit for excavating in the Public Ways from the 

City beforehand, the Provider shall, prior to commencing work in the Public Ways, or other City public 

places, obtain a permit to perform such work from the City. The Provider will abide by all applicable 

ordinances, rules, regulations, including the City’s Standard Specifications for such work.  The Provider 

shall give the City the telephone number of the Provider’s representative for contact in an emergency.    

 

 7.5 Removal of City Property.  No City property shall be removed from the Public Way, 

including signage on utility poles, without prior permission from an authorized representative of the City. 

 

 7.6 Safety.  The Provider shall at all times operate, repair, and maintain its Facilities in a safe 

and careful manner. 



 

 

7 
 

 

 7.7 Excavations.  The Provider shall comply with all City laws and regulations for 

excavation and construction, including Chapter 0-0 Rev. Ordinances of The City of Holladay (“Road 

Excavation Ordinance”), and shall be responsible for obtaining all applicable permits before beginning 

work in the Public Ways.  The City shall have the right to inspect all construction or excavation.  All 

construction, excavation, maintenance and repair work done by the Provider shall be performed in a 

timely and expeditious way in conformity with the applicable laws and ordinances, including the City 

Standard Specifications and Details for Municipal Construction, and in a manner which minimizes the 

inconvenience to the public or individuals. All public and private property in or adjacent to dedicated 

easements disturbed by Provider’s construction or excavation activities shall be restored as soon as 

possible by the Provider, at its expense, to substantially its former condition or better, subject to 

inspection by the City and compliance by the Provider with remedial action required by the City Engineer 

or his representative pursuant to said inspection. The Provider shall comply with the City's requests for 

prompt action to remedy all damage caused by Provider, its officers, employees, agents and contractors  

to private and public property adjacent to streets or dedicated easements where the Provider is performing 

excavation or construction work. 

 

 7.8 Relocation.  Whenever the City shall, in the interest of the public convenience, necessity, 

health, safety and general welfare require the inspection, maintenance, repair, relocation or reinstallation 

of any Company Facility within a Public Way, the Provider shall, upon not less than 90 days prior notice, 

promptly commence and diligently complete such work to remove and relocate or reinstall such Company 

Facility as may be necessary to meet the requirements of the City. Notwithstanding the foregoing 

requirement, the Provider shall relocate its facilities upon 45 days prior written notice from the City when 

requested by the City due to an emergency, or as the parties may otherwise agree in writing.  Such 

relocation, removal or reinstallation by the Provider shall be at no cost to the City. The Provider may ask 

for a meeting with the City to discuss the relocation, and alignment for the relocated Provider Facilities.  

If a City project is funded by federal or State monies that specifically includes an amount allocated to 

defray the expenses of relocation of Provider Facilities, the City shall reimburse the Provider up to the 

extent of such specified amount for any actual relocation costs mandated by the project to the extent that 

the City actually receives such federal or State funds earmarked for that purpose. The requirements of this 

Section 7.8 shall not be construed to be in derogation of any right or cause of action for reimbursement 

the Provider may have against a developer or other private interest which causes the need to move its 

lines or Facilities.  Such right or cause of action, however, shall not be used as an excuse to delay or avoid 

its obligations under this section. 

 

  7.9 Protect City Property.  The Provider shall not damage City property in its exercise of 

any rights or privileges herein granted.  The Provider shall be liable for any damage or injury caused by 

Provider, its officers, employees, agents and contractors suffered by the City as a result of the exercise by 

the Provider of any rights or privileges herein granted.  This section shall be applicable only to City and 

Provider relationships.  Nothing herein contained shall be construed to affect the liability of the Provider 

to third-party claims. 

 

             7.10 Underground Installations.  The Provider will be permitted to install Facilities overhead 

if it meets the following conditions:   (a) it agrees at its sole cost to place the Facilities underground when 

the City directs, and so long as the City, at the same time; directs other telecommunication or utility 

providers with overhead facilities in the same location to move their facilities underground; (b) it is not 

feasible to go underground at the time; and (c) lines can be placed on already existing poles.  



 

 

8 
 

Notwithstanding the foregoing, if other telecommunication or utility lines are currently underground in 

any Public Way in which Provider installs its Facilities, then Provider shall install its fiber optic cables 

and other Facilities underground. Only those Facilities may be left above ground which cannot practically 

be placed underground. 

 

 7.11 Cooperation with Others in Placing Lines Underground.  The Provider shall , when 

undertaking a project of placing its fiber optic lines and other Facilities underground, cooperate with other 

utilities, agencies, or companies which have their lines overhead  to have all lines placed underground as 

part of the same project.  When other public utility companies or telecommunication companies are 

placing their lines underground, the Provider shall, where feasible, cooperate with these utilities and 

companies and undertake to place its Facilities underground as part of the same project.  The City shall 

request that Provider be given at least 60 days notice of such project.   

 

 7.12 Prohibitions.  Except as otherwise provided herein, Facilities maintained or installed by 

Provider within the City shall be so located and constructed as not to do any of the following acts: 

 

                  (a)    Interfere with access to or use of any water or fire hydrant; obscure the vision  

 of or interfere with the installation of any traffic-control device or traffic or information sign or            

 signal;  

  

      (b)    Interfere with sight distance established by any ordinance or law;   

 

      (c)    Obscure the light from any street light;  

 

      (d)    Cross any water or sewer line except at a 90-degree angle, except in accordance with a 

 specific permit for such crossing issued by the City; 

  

      (e)    Damage irrigation, landscaping or trees owned or maintained by the City; 

 

                  (f)    Damage any communications lines owned or maintained by the City; and  

  

                  (g)   Install Facilities in the paved sidewalk area unless authorized in advance by the    

 City.   

  

 7.13 Removal and Relocation.  The City shall have authority to require Provider to remove 

or relocate any facility located in violation of this Article 7 at Provider’s sole expense. Such relocation or 

removal shall be completed within sixty (60) days (or other period of time as the parties may mutually 

agree to be acceptable for the required work) of written notice from the City. The notice shall prescribe 

the area where the facility is located and any other special conditions deemed necessary by the City.   

 

 7.14 As-Built Drawings. After construction of new Company Facilities or extensions of 

existing Facilities, Provider shall promptly develop and deliver to the City as-built drawings and maps in 

a format requested by the City. 

  

 7.15 Damage to Others’ Facilities.  During construction or maintenance, if Provider, its 

contractors, subcontractors, employees, agents or assigns causes damage to or a break in any lines, cables, 
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ducts, conduit or other facilities located in or out of the Public Ways, the Provider shall immediately 

notify the affected party and the City by the fastest practical means. 

 

  7.16 Hazardous Materials.  If contaminated or Hazardous Material is discovered within or 

adjacent to the Public Way, the Provider shall stop work in that affected area, immediately notify the City 

Engineer of the hazardous material, and report accurately and in writing the facts of the encounter to the 

City Engineer.  Work in the affected area shall not thereafter be resumed except by written order of the 

City Engineer unless and until the material is determined not to be a Hazardous Material or the Hazardous 

Material is remediated as required by law. Response to, remediation of, and liability for Hazardous 

Materials shall comply with Section 2.19 of the Standard Specifications – General Conditions and 

applicable federal and Utah law,  provided, however, that Provider shall not be liable for any remediation 

or other work arising from Hazardous Materials unless Provider, its employees, agents, contractor,  or 

subcontractor,  is directly responsible for introducing Hazardous Material  or causing the release of the 

Hazardous Material, or is otherwise liable under applicable law.  To the extent that Provider is 

responsible for any remediation or similar work regarding Hazardous Substance, before recommencing 

work within the Public Way, the Provider shall provide the City Engineer with plans and other 

documentation that demonstrates that the contaminated or Hazardous Material has been or will be 

properly handled, and that continued work within the Public Way poses no threat to the environment 

and/or human health or the safety of public or private property. 

 

The terms of this section shall survive the termination of this Agreement.   

 

7.17 The term “Hazardous Material” shall mean any substance: 

 

 (a)  which is flammable, explosive, radioactive, toxic, corrosive, infectious, carcinogenic, 

mutagenic or otherwise hazardous and is or becomes regulated by any governmental authority, agency, 

department, commission, board or instrumentality of the  United States, the State of Utah or any political 

subdivision thereof; or 

 

  (b) which contains asbestos, organic compounds known as polychlorinated  biphenyls, 

chemicals known to cause cancer or reproductive toxicity or petroleum, including crude oil or any 

fraction thereof; or 

 

 (c) which is or becomes defined as a pollutant, contaminant, hazardous waste, hazardous 

substance, hazardous material or toxic substance under the Resource Conservation and  Recovery Act, 42 

U.S.C. §§ 6901-6987; the Comprehensive Environmental Response,  Compensation and Liability Act, 42 

U.S.C. §§ 9601-9657; the Hazardous Materials Transportation Act, 49 U.S.C. §§ 1801-1812; the Clean 

Water Act, 33 U.S.C. §§ 1251-1387; the Clean Air Act, 42 U.S.C. §§ 7401-7642; the Toxic Substances 

Control Act, 15 U.S.C. §§ 2601-2655;  the Safe Drinking Water Act, 42 U.S.C. §§ 300f - 300j; the 

Emergency Planning and Community Right to Know Act of 1986, 42 U.S.C. §§ 11001-11050; under title 

19, chapter 6 of the Utah Code,  as any of the same have been or from time to time may be amended; and 

any similar federal, State and local laws, statutes, ordinances, codes, rules, regulations, orders or decrees 

relating to environmental conditions, industrial hygiene or Hazardous Materials on the Public Ways, 

including all interpretations, policies, guidelines and/or directives of the various  governmental authorities 

responsible for administering any of the foregoing, now in effect or hereafter adopted, published and/or 

promulgated; or 
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  (d) the presence of which in the Public Ways requires investigation or remediation under any  

federal, State or local statute, regulation, ordinance, order, action, policy, or common law; or 

 

  (e) the presence of which on the Public Ways causes or threatens to cause a nuisance  on the  

Public Ways or to adjacent properties or poses or threatens to pose a hazard to the  health  and  safety of 

persons on or about the Public Ways. 

 

ARTICLE 8.  SEVERABILITY 
 

 If any section, sentence, paragraph, term or provision of this Agreement or the 

Telecommunications Rights-of-Way Ordinance is for any reason determined to be or rendered illegal, 

invalid or superseded by other lawful authority, including any State or federal, legislative, regulatory or 

administrative authority having jurisdiction thereof, or is determined to be unconstitutional, illegal or 

invalid by any court of competent jurisdiction, such portion shall be deemed a separate, distinct and 

independent provision, and such determination shall have no effect on the validity of any other section, 

sentence, paragraph, term or provision, all of which shall remain in full force and effect for the term of 

this Agreement or any renewal or renewals thereof unless the Agreement cannot reasonably be construed 

to effectively implement the intent of the parties as provided herein.  Provided that if the invalidated 

portion is considered a material consideration for entering into this Agreement, the parties will negotiate a 

mutually acceptable amendment to this Agreement.  As used herein, “material consideration” for the City 

is the State of Utah’s right or ability to collect the Telecommunication License Tax, or if that tax may no 

longer be collected for Provider’s use of the City’s Public Ways, then a lawful franchise fee as provided 

in Section 3.1 above during the term of this Agreement, and its ability to manage the Public Ways as 

provided in this Agreement, the Telecommunications Rights-of-Way Ordinance, and the City’s Road 

Excavation Ordinance.  For the Provider, “material consideration” is its ability to use the Public Ways for 

telecommunication purposes as provided in this Agreement, the Telecommunications Rights-of-Way 

Ordinance, and the City’s road excavation ordinance. 

 

ARTICLE 9.  EARLY TERMINATION, REVOCATION OF FRANCHISE 

AND OTHER REMEDIES 
 

 9.1 Grounds for Termination.  The City may terminate or revoke this Agreement and all 

rights and privileges herein provided, upon ninety (90) days prior notice, for any of the following reasons: 

 

(a) The Provider fails to make timely payments of the Telecommunication License Tax, or 

alternative payments due under Section 3.1 above and does not correct such failure within  thirty 

(30) calendar days after receipt of written notice by the City of such failure; 

 

(b) The Provider, by act or omission, violates a duty herein set forth in any particular within 

the Provider’s control, and with respect to which redress is not otherwise herein provided.  In 

such event, the City  determines, after a hearing, that such violation has occurred and thereupon, 

after written notice to the Provider of such determination, the Provider, within thirty (30) calendar 

days of such notice, shall commence and diligently pursue efforts to remedy the conditions 

identified in the notice and shall have thirty (30) calendar days from the date it receives notice (or 

if the violation is of such nature that a longer time as is necessary to complete the required  work, 

then the time needed to complete the work  (“Correction Time”), provided that the reason for the 

failure to complete the work within time required just above  was not the intentional or negligent 
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act or omission of the Provider) to remedy the conditions.  After the expiration of such 30-day 

period (or if the failure is of such nature that a longer time as is necessary to complete the 

required work, then the time needed to complete the work, provided that the reason for the 

noncompliance was not the intentional or negligent act or omission of the Provider) and failure to 

correct such conditions, the City may declare the franchise forfeited and this Agreement 

terminated, and thereupon, the Provider shall have no further rights or authority hereunder; 

provided, however, that any such declaration of forfeiture and termination shall be subject to 

judicial review as provided by law, and provided further, that in the event such failure is of such 

nature that it cannot be corrected within the 30-day time period provided above, the City shall 

provide additional time for the correction of such alleged failure if the reason for the 

noncompliance was not the intentional or negligent act or omission of the Provider; or 

 

(c) The Provider becomes insolvent, unable or unwilling to pay its debts when due; is 

adjudged bankrupt; or all or part of its Facilities should be sold under an instrument to secure a 

debt and is not redeemed by the Provider within sixty (60) days. 

 

 9.2 Reserved Rights.  Nothing contained herein shall be deemed to preclude the Provider 

from pursuing any legal or equitable rights or remedies it may have to challenge the action of the City. 

 

 9.3      Remedies at Law.  In the event the Provider or the City fails to fulfill any of its respective 

obligations under this Agreement, the City or the Provider, whichever the case may be, shall have a 

breach of contract claim and remedy against the other, in addition to any other remedy provided herein or 

by law; provided, however, that no remedy that would have the effect of amending the specific provisions 

of this Agreement shall become effective without such action that would be necessary to formally amend 

the Agreement. 

  

 9.4 Third-Party Beneficiaries.  The benefits and protection provided by this Agreement 

shall inure solely to the benefit of the City and the Provider.  This Agreement shall not be deemed to 

create any right in any person who is not a party and shall not be construed in any respect to be a contract 

in whole or in part for the benefit of any third party (other than the permitted successors and assigns of a 

party hereto). 

 

ARTICLE 10.  PARTIES’ REPRESENTATIVES 
 

 10.1 City Representative and Address.  The City Engineer or his/her designee(s) shall serve 

as the City’s representative regarding administration of this Agreement.  Unless otherwise specified 

herein or in the Telecommunications Rights-of-Way Ordinance, all notices from the Provider to the City 

pursuant to or concerning this Agreement, shall be delivered to the City’s representative at the following 

address: City Engineer, Public Works Department, 4580 South 2300 East, Holladay, Utah  84117 (“City 

Representative”), or such other officer and address as the City may designate by written notice to the 

Provider. 

 

 10.2 Provider Representative and Address.  The ____________________ (“Provider’s 

Representative”) or his/her designee(s) shall serve as the Provider’s representative regarding 

administration of and communication about this Agreement. Provider shall provide to the City’s 

Representative the Provider’s Representative’s current office and wireless telephone numbers, facsimile 

and e-mail contact information. Unless otherwise specified herein or in the Telecommunications Rights-
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of-Way Ordinance, all notices from the City to the Provider pursuant to or concerning this Agreement, 

shall be delivered to the Provider’s Representative at the following address:  ________________, or such 

officer and address as the Provider may designate by written notice to the City.  Any legal notice to 

Provider shall also be copied to Provider’s Legal Department at the above address. 

  

ARTICLE 11.  INSURANCE AND INDEMNIFICATION 
 

 11.1 Insurance.  

   

 (a)  On or before the effective date of this Agreement, Provider shall file with the City a 

certificate of insurance and thereafter continually maintain in full force and effect at all times for the full 

term of the franchise, at the expense of Provider, a comprehensive general liability insurance policy, 

including underground property damage coverage, written by a company authorized to do business in the 

State of Utah with an A.M. Best rating of at least A-IX protecting the City against liability for loss of 

bodily injury and property damage occasioned by the installation, removal, maintenance or operation of 

the communications system by Provider in 'the following minimum amounts:  

 

  (1) Ten Million Dollars ($10,000,000.00) combined single limit, bodily injury and for  

  real property damage in any one occurrence.  

 

  (2) Ten Million Dollars ($10,000,000.00) aggregate.  

 

 (b)  Provider shall also file with the City Recorder a certificate of insurance for a comprehensive 

automobile liability insurance policy written by a company authorized to do business in the State of Utah 

with an A.M. Best rating of at least A-IX for all owned, non-owned, hired and leased vehicles operated by 

Provider, with limits not less than Two Million Dollars ($2,000,000.00) each accident, single limit, bodily 

injury and property damage combined.  

 

 (c)  Provider shall also maintain, and by its acceptance of any franchise granted hereunder, 

specifically agrees that it will continually maintain throughout the term of the franchise, workers 

compensation and employers liability, valid in the State, in the minimum amount of the statutory limit for 

workers compensation and Five Hundred Thousand Dollars ($500,000.00) for employer’s liability.  

 

 (d)  All liability insurance required pursuant to this section shall name the City of Holladay and 

its officers, employees, board members and elected officials as additional insureds (as the interests of 

each insured may appear) and shall be kept in full force and effect by Provider during the existence of the 

franchise and until after the removal or abandonment with the City Engineer’s approval of all poles, 

wires, cables, underground conduits, manholes and any other conductors and fixtures installed by 

Provider incident to the maintenance and operation of the communications system as defined in this 

Agreement. Failure to obtain and maintain continuously the required insurance shall constitute a 

substantial violation of this agreement. All policies shall be endorsed to give the City thirty (30) days 

written notice of the intent to amend or cancel by either Provider or the insuring company.  

 

 (e)  The City reserves and the Provider acknowledges the right to modify the insurance 

requirements contained herein based upon changes in the Utah Governmental Immunity Act, Title 63G, 

Chapter 7, Utah Code Annotated.   
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 11.2 Indemnification.  Provider  hereby agrees to indemnify, defend and hold harmless the 

City, its officials, officers, employees and insurance carriers, individually and collectively from all losses, 

claims, suits, judgments, demands, expenses, subrogation, reasonable attorney’s fees, costs or actions of 

any kind and  nature resulting from personal or bodily injury to any person, including employees of 

Provider or of any contractor or subcontractor employed by Provider  (including bodily injury and death) 

or damages to any property, arising directly out of the negligent acts or omissions of Provider, its 

contractors, subcontractors, officers, agents and employees while exercising any of the rights or privileges 

granted by this Agreement, except to the extent that such losses, claims, demands, or damages are caused 

by the negligent acts or omissions of the City, its officers, agents, or employees.   

 

This section and the following section shall survive the termination of this Agreement. 

 

 11.3 City Participation in Litigation.  The Provider shall immediately notify the City of any 

litigation which would affect the franchise or the City’s rights under this Agreement.   

 

ARTICLE 12.  SECURITY FOR PERFORMANCE  

 

 12.1  Form, Amount.  The Provider shall post with the City a security fund in the form of a 

surety bond, cash, an irrevocable letter of credit or a performance bond in the amount determined by the 

City Engineer, but not less than $10,000 (“Bond Amount”).  It is the Provider's responsibility to maintain 

this security fund throughout the Agreement term.   

 12.2 Use.  The City may draw on or make claim against the security fund  to ensure the 

Provider's faithful performance of its obligations of this Agreement in accordance with applicable law.  If 

Provider fails to perform its obligations under this Franchise Agreement in any respect, including making 

any payment to the City required by this Agreement or by applicable law, and reimbursable costs incurred 

by the City, the City may, after thirty (30) days' written notice to the Provider, withdraw or make a claim 

for that amount from the security fund.  The City shall notify the Provider of the amount and date of any 

such withdrawal. 

 12.3 Restoration of Fund.  Within forty-five (45) calendar days after the City gives Provider 

written notice that an amount has been withdrawn from the security fund or that the value of the surety 

bond has been reduced pursuant to Section 12.2 above, the Provider must deposit a sum of money in the 

security fund or shall restore the surety bond sufficient to restore it to the Bond Amount.  If Provider fails 

to do so, such failure to restore shall be a material breach of this Agreement. 

 12.4 Return of Fund.  If the Agreement terminates for any reason, and the Provider has ceased 

to provide service in the City, the balance of the security fund that remains following termination of the 

Franchise and satisfaction of all of Provider's obligations secured by the fund shall be returned to 

Provider.  The City shall be under no obligation to return funds until it has had adequate time to evaluate 

Provider’s unmet obligations, but no longer than 180 days, has elapsed for the City to determine that all 

such obligations have been satisfied. 

 12.5 Letter of Credit.  Any letter of credit used to satisfy any portion of the security fund 

requirement must: 

  (a)  Be issued by a bank licensed to do and doing business in Utah; 
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  (b)  Be irrevocable; 

  (c)   Provide for automatic renewal of the letter of credit unless the bank has                                 

given the City written notice of its termination by certified mail at least sixty (60) days prior to expiration 

of the  letter; 

  (d)  Provide that the City may draw against the letter of credit at any time prior to 

expiration of the letter; 

  (e)  Provide that the City may draw against the letter of credit and hold the funds in 

escrow after termination of the Franchise Agreement: 

   (1)  if the City has filed an action; 

   (2)  if the City has sought to draw against the letter of credit prior to termination  

   and Provider has contested the action or appealed  the notice and order  prior to  

   termination; or 

   (3)  if the bank or the Provider has challenged or appealed the draw. 

ARTICLE 13.  GENERAL PROVISIONS 

 

 13.1 Binding Agreement.  The parties represent that (a) when executed by their respective 

representatives who sign below, this Agreement shall constitute legal and binding obligations of the 

parties; and (b) that each party has complied with all relevant statutes, ordinances, resolutions, by-laws 

and other legal requirements applicable to their operation in entering into this Agreement.  This 

Agreement shall be binding upon the heirs, successors, administrators and assigns of each of the parties. 

 

 13.2 Utah Law, Litigation.  This Agreement shall be interpreted pursuant to Utah law.  Any 

claim or lawsuit arising out of this Agreement shall be brought in the Third District Court of the State of 

Utah, or if the Third District Court lacks jurisdiction, then suit shall be brought in the U.S. District Court 

for the State of Utah located in Salt Lake County, Utah, if that court has jurisdiction.  The parties  waive 

any right to trial by jury or to have a jury participate in resolving any dispute, whether sounding in 

contract, tort, or otherwise, between them  arising out of this Agreement or any other instrument, 

document, or agreement executed or delivered in connection herewith or the transactions related hereto. 

 

 13.3 Meet and Discuss; Mediation.  Notwithstanding any other provision contained herein, 

before the City or the Provider brings an action or claim before any court or regulatory body arising out of 

a duty or right arising under this Agreement, the Provider and the City shall first make a good-faith effort 

to resolve their dispute by discussion and then, if that fails, by nonbinding mediation by a mediator 

acceptable to both parties, the cost of which shall be borne equally by the parties. 

 

            13.4 Time of Essence.  Time shall be of the essence of this Agreement. 

 

            13.5 Entire Agreement, Modification, No Waiver.  This Agreement constitutes the entire 

agreement between the parties and supersedes any and all prior negotiations, agreements or 

understandings between the parties related to the subject matter hereof.  None of the provisions of this 

Agreement may be altered or modified except through an instrument in writing signed by both parties.  
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No failure by any party to insist on the strict performance of any covenant, duty or condition of this 

Agreement or to exercise any right or remedy consequent on a breach of this Agreement shall constitute a 

waiver of any such breach or of such or any other covenant, duty or condition.  Whenever the context 

may require, any pronoun used herein shall include the corresponding masculine, feminine or neuter 

forms and the singular form of nouns, pronouns and verbs shall include the plural and vice versa.  Each of 

the foregoing genders and plurals is understood to refer to a corporation, partnership or other legal entity 

when the context so requires. 

 

 13.6 No Presumption.  Both parties have participated in preparing this Agreement.  

Therefore, the parties stipulate that any court interpreting or construing the Agreement shall not apply the 

rule of construction that the Agreement should be more strictly construed against the drafting party. 

  

 13.7 Warranty of Authorization.  The person signing for and on behalf of Provider warrants 

and represents that he or she is duly authorized and empowered to enter into this agreement for and on 

behalf of Provider, and that Provider is duly organized and validly existing under the laws of the State of 

Delaware, and that by his or her signature, he or she does bind Provider to the terms of this Agreement.  

The person signing below for Provider warrants to the City that all necessary company approvals, 

authorizations and consents have been obtained, and all company procedures required to be taken by 

Provider’s articles of organization, have been followed to enable Provider to enter into this Agreement 

and to perform its duties hereunder.  

 

 13.8   Effective Date.  This Agreement shall be effective on the day the following requirements 

have been completed:  the Agreement has been signed by the City Council chairman; the Agreement has 

been signed by both parties; and the Provider has filed with the City the certificates of insurance required 

in Section 11.1 above. 

  

  SIGNED AND APPROVED this          day of                                                   , 2014. 

 

Signature page follows. 
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SIGNED AND APPROVED this          day of                                                   , 2014. 

 

      Name of Company 

 

 
            

      Signature 

            

      Name 

             

      Title 

   

STATE OF _________________) 

                    : ss. 

COUNTY OF _______________) 

 

 On the _____ day of _______________, 2014, personally appeared before me (name of signer) 

_________________________________, who, being by me duly sworn on oath did say that he or she is 

the manager or member-manager of the  foregoing limited liability company he or she represents, who  

 □ is □ is not personally known to me, 

   □ whose identity I verified on the basis of ____________________________________, 

 □ whose identity I verified on the oath/affirmation of ____________________________,  

     a credible witness, to be the signer of the foregoing document,  

who duly acknowledged to me that he or she executed the same, and has authority to bind said company 

by his or her signature to this Agreement, and that the foregoing instrument was signed in behalf of said 

limited liability company by authority of its articles of organization or its operating agreement. 

 

__________________________________         My Commission Expires: 

NOTARY PUBLIC, Residing in 

__________________________________        ________________________________   

 

SIGNED this          day of                                                   , 2014. 

 

THE CITY OF HOLLADAY    ATTEST: 

 
      

______________________________________ ______________________________________ 

Robert Dahle, Mayor     City Recorder 

     

 

APPROVED: HOLLADAY CITY COUNCIL     
 

 

______________________________________  DATE: _____________________________   

Robert Dahle, Mayor                                        
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EXHIBIT "A" 
TELECOMMUNICATIONS RIGHTS-OF-WAY ORDINANCE 

 

Chapter 32 TELECOMMUNICATIONS RIGHTS-OF-  

           WAY DECLARATION OF FINDINGS AND   

           INTENT; SCOPE OF ORDINANCE 
 

16-32-1. Declaration of Finding and Intent. 

 
 (1) Findings Regarding Rights-of-Way.  The City Council of the City of Holladay finds that the 

Rights-of-Way within the City: 

 (a) are critical to the travel and transport of persons and property in the business and social life of the 

City; 

 (b) are intended for public uses and must be managed and controlled consistent with that intent; 

 (c) can be partially occupied by the facilities of utilities and other public service entities delivering 

utility and public services rendered for profit, to the enhancement of the health, welfare, and general economic well-

being of the City and its citizens; and 

 (d) are a unique and physically limited resource requiring proper management to maximize the 

efficiency and to minimize the costs to the taxpayers of the foregoing uses and to minimize the inconvenience to and 

negative effects upon the public from such facilities' construction, placement, relocation, and maintenance in the 

Rights-of-Way. 

 (2) Finding Regarding Compensation.  The City finds that the right to occupy portions of the 

Rights-of-Way for limited times for the business of providing Telecommunications Services is a valuable use of a 

unique public resource that has been acquired and is maintained at great expense to the City and its taxpayers, and, 

therefore, the taxpayers of the City should receive fair and reasonable compensation for use of the Rights- of-Way. 

 (3) Finding Regarding Local Concern.  The City finds that while Telecommunications Systems are 

in part an extension of interstate commerce; their operations also involve Rights-of-Way, municipal franchising, and 

vital business and community service, which are of local concern. 

 (4) Finding Regarding Promotion of Telecommunications Services.  The City finds that it is in the 

best interests of its taxpayers and citizens to promote the rapid development of Telecommunications Services, on a 

nondiscriminatory basis, responsive to community and public interest, and to assure availability for municipal, 

educational and community services. 

 (5) Findings Regarding Franchise Standards.  The City finds that it is in the interests of the public 

to Franchise and to establish standards for franchising Providers in a manner that: 

 (a) fairly and reasonably compensates the City on a competitively neutral and non-discriminatory 

basis as provided herein;  

 (b) encourages competition by establishing terms and conditions under which Providers may use 

valuable public property to serve the public;  

 (c) fully protects the public interests and the City from any harm that may flow from such commercial 

use of Rights-of-Way;  

 (d) protects the police powers and Rights-of-Way management  authority of the City, in a manner 

consistent with federal and state law; 

 (e) otherwise protects the public interests in the development and use of  the City infrastructure; 

 (f) protects the public's investment in improvements in the Rights-of-Way; and 

 (g) ensures that no barriers to entry of Telecommunications Providers are created and that such 

franchising is accomplished in a manner that does not prohibit or have the effect of prohibiting Telecommunication 

Services, within the meaning of the Telecommunications Act of 1996 (“Act”) [P.L. No. 96-104]. 
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 (6) Power to Manage Rights-of-Way.  The City adopts this Telecommunications Ordinance 

pursuant to its power to manage the Rights-of-Way, pursuant to common law, the Utah Constitution and statutory 

authority, and receive fair and reasonable, compensation for the use of Rights-of-Way by Providers as expressly set 

forth by Section 253 of the Act. 

 

16-32-2 Scope of Ordinance.   

 This Ordinance shall provide the basic local scheme for Providers of Telecommunications Services and 

Systems that require the use of the Rights-of-Way, including Providers of both the System and Service, those 

Providers of the System only, and those Providers who do not build the System but who only provide Services.  This 

Ordinance shall apply to all future Providers and to all Providers in the City prior to the effective date of this 

Ordinance, whether operating with or without a Franchise as set forth in Section 16-32-45.   

      

16-32-3 Excluded Activity. 

 (1) Cable TV.  This Ordinance shall not apply to cable television operators otherwise regulated by 

Chapters 16 and 26, Title 16, of the Revised Ordinances of the City of Holladay, Utah (the "Cable Television 

Ordinance"). 

 (2) Wireless Services.  This Ordinance shall not apply to Personal Wireless Service Facilities 

regulated by Chapter 0, Title 0 of the Land Development Code of the City of Holladay, Utah. 

 (3) Provisions Applicable to Excluded Providers.  Providers excused by other law that prohibits the 

City from requiring a Franchise shall not be required to obtain a Franchise, but all of the requirements imposed by 

this Ordinance through the exercise of the City's police power and not preempted by other law shall be applicable. 

 

16-32-4 Definitions.   

 For purposes of this Ordinance, the following terms, phrases, words, and their derivatives shall have the 

meanings set forth in this Section, unless the context clearly indicates that another meaning is intended.  Words used 

in the present tense include the future tense, words in the single number include the plural number, words in the 

plural number include the singular.  The word "shall" and "will" are mandatory, and "may" is permissive.  Words 

not defined shall be given their common and ordinary meaning. 

 (1) "Application" means the process by which a Provider submits a request and indicates a desire to 

be granted a Franchise to utilize the Rights-of-Way of all, or a part, of the City.  An Application includes all written 

documentation, verbal statements and representations, in whatever form or forum, made by a Provider to the City 

concerning: the construction of a Telecommunications System over, under, on or through the Rights-of-Way; the 

Telecommunications Services proposed to be provided in the City by a Provider, and any other matter pertaining to 

a proposed System or Service. 

 (2) "City" means the City of Holladay, Utah. 

 (3) "Completion Date" means the date that a Provider begins providing Services to customers in the 

City.  

 (4) "Construction Costs" means all costs of constructing a System, including make ready costs, other 

than engineering fees, attorneys or accountants fees, or other consulting fees. 

 (5) "Control" or "Controlling Interest" means actual working control in whatever manner exercised, 

including, without limitation, working control through ownership, management, debt instruments or negative 

control, as the case may be, of the System or of a Provider.  A rebuttable presumption of the existence of Control or 

a Controlling Interest shall arise from the beneficial ownership, directly or indirectly, by any Person, or group of 

Persons acting in concert, of more than thirty-five percent (35%) of any Provider (which Person or group of Persons 

is hereinafter referred to as "Controlling Person").  "Control" or "Controlling Interest" as used herein may be held 

simultaneously by more than one Person or group of Persons. 

 (6) "FCC" means the Federal Communications Commission or any successor thereto. 

 (7) "Franchise" means the rights and obligations extended by the City to a Provider to own, lease, 

construct, maintain, use or operate a System in the Rights-of-Way within the boundaries of the City.  Any such 
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authorization, in whatever form granted, shall not mean or include:  (i) any other permit or authorization required for 

the privilege of transacting and carrying on a business within the City required by the ordinances and laws of the 

City; (ii) any other permit, agreement or authorization required in connection with operations on Rights-of-Way or 

public property including, without limitation, permits and agreements for placing devices on or in poles, conduits or 

other structures, whether owned by the City or a private entity, or for excavating or performing other work in or 

along the Rights-of-Way. 

 (8) "Franchise Agreement" means a contract entered into in accordance with the provisions of this 

Ordinance between the City and a Franchisee that sets forth, subject to this Ordinance, the terms and conditions 

under which a Franchise will be exercised. 

 (9) "Gross Revenue" includes all revenues of a Provider that may be included as gross revenue within 

the meaning of Chapter 26, Title 11 Utah Code annotated, 1953, as amended.  In the case of any Provider not 

covered within the ambit of Chapter 26, Title 11, Utah Code Annotated, the definition of "Gross Revenue" shall be 

that set forth in the Franchise Agreement. 

 (10) "Infrastructure Provider" means a Person providing to another, for the purpose of providing 

Telecommunication Services to customers, all or part of the necessary System which uses the Rights-Of-Way. 

 (11) "Open Video Service" means any video programming services provided to any Person through the 

use of Rights-of-Way, by a Provider that is certified by the FCC to operate an Open Video System pursuant to 

sections 651, et seq., of the Telecommunications Act (to be codified at 47 U.S.C. Title VI, Part V), regardless of the 

System used. 

 (12) "Open Video System" means the system of cables, wires, lines, towers, wave guides, optic fiber, 

microwave, laser beams, and any associated converters, equipment, or facilities designed and constructed for the 

purpose of producing, receiving, amplifying or distributing Open Video Services to or from subscribers or locations 

within the City. 

 (13) "Operator" means any Person who provides Service over a Telecommunications System and 

directly or through one or more Persons owns a Controlling Interest in such System, or who otherwise controls or is 

responsible for the operation of such a System. 

 (14) "Ordinance" or "Telecommunications Ordinance" means this Telecommunications Ordinance 

concerning the granting of Franchises in and by the City for the construction, ownership, operation, use or 

maintenance of a Telecommunications System. 

 (15) "Person" includes any individual, corporation, partnership, association, joint stock company, trust, 

or any other legal entity, but not the City. 

 (16) "Personal Wireless Services Facilities" has the same meaning as provided in Section 704 of the 

Act (47 U.S.C. 332(c)(7)(c)), which includes what is commonly known as cellular and PCS Services that do not 

install any System or portion of a System in the Rights-of-Way.  

 (17) "Provider" means an Operator, Infrastructure Provider, Resaler, or System Lessee. 

 (18) "PSC" means the Public Service Commission or any successor thereto. 

 (19) "Resaler" refers to any Person that provides local exchange service over a System for which a 

separate charge is made, where that Person does not own or lease the underlying System used for the transmission. 

 (20) "Rights-of-Way" means the surface of and the space above and below any public street, sidewalk, 

alley, or other public way of any type whatsoever, now or hereafter existing as such within the City. 
i
 (21) "Signal" means any transmission or reception of electronic, electrical, light or laser or radio 

frequency energy or optical information in either analog or digital format. 

 (22) "System Lessee" refers to any Person that leases a System or a specific portion of a System to 

provide Services. 

 (23) "Telecommunications" means the transmission, between or among points specified by the user, of 

information of the user's choosing (e.g., data, video, and voice), without change in the form or content of the 

information sent and received. 

 (24) "Telecommunications System" or “System” means all conduits, manholes, poles, antennas, 

transceivers, amplifiers and all other electronic devices, equipment, Wire and appurtenances owned, leased, or used 

by a Provider, located in the Rights-of-Way and utilized in the provision of Services, including fully digital or 

analog, voice, data and video imaging and other enhanced Telecommunications Services.  Telecommunications 

System or Systems also includes an Open Video System. 
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 (25) "Telecommunications Service(s)" or “Services” means any telecommunications services provided 

by a Provider within the City that the Provider is authorized to provide under federal, state and local law, and any 

equipment and/or facilities required for and integrated with the Services provided within the City, except that these 

terms do not include "cable service" as defined in the Cable Communications Policy Act of 1984, as amended by the 

Cable Television Consumer Protection and Competition Act of 1992 (47 U.S.C. § 521,  et seq.), and the 

Telecommunications Act of 1996.  Telecommunications System or Systems also includes an Open Video System. 

 (26) "Wire" means fiber optic Telecommunications cable, wire, coaxial cable, or other transmission 

medium that may be used in lieu thereof for similar purposes. 

 

16-32-5. Non-Exclusive Franchise.   

 The City is empowered and authorized to issue non-exclusive Franchises governing the installation, 

construction, operation, use and maintenance of Systems in the City's Rights-of-Way, in accordance with the 

provisions of this Ordinance.  The Franchise is granted through a Franchise Agreement entered into between the 

City and Provider. 

 

16-32-6. Every Provider Must Obtain.   

 Except to the extent exempted by federal or state law, every Provider must obtain a Franchise prior to 

constructing a Telecommunications System or providing Telecommunications Services, and every Provider must 

obtain a Franchise before constructing an Open Video System or providing Open Video Services via an Open Video 

System and shall be subject to the customer service and consumer protection provisions applicable to the Cable TV 

companies.  The fact that particular Telecommunications Systems may be used for multiple purposes does not 

obviate the need to obtain a Franchise for other purposes.  By way of illustration and not limitation, a cable operator 

of a cable system must obtain a cable franchise, and, should it intend to provide Telecommunications Services over 

the same System, must also obtain a Telecommunications Franchise. 

 

16-32-7. Nature of Grant.   

 A Franchise shall not convey title, equitable or legal, in the Rights-of-Way.  A Franchise is only the right to 

occupy Rights-of-Way on a non- exclusive basis for the limited purposes and for the limited period stated in the 

Franchise; the right may not be subdivided, assigned, or subleased.  A Franchise does not excuse a Provider from 

obtaining appropriate access or pole attachment agreements before collocating its System on the property of others, 

including the City’s property.  This section shall not be construed to prohibit a Provider from leasing conduit to 

another Provider, so long as the Lessee has obtained a Franchise. 

 

16-32-8. Current Providers.   

 Except to the extent exempted by federal or state law,  any Provider acting without a Franchise on the 

effective date of this Ordinance shall request issuance of a Franchise from the City within 90 days of the effective 

date of this Ordinance.  If such request is made, the Provider may continue providing service during the course of 

negotiations.  If a timely request is not made, or if negotiations cease and a Franchise is not granted, the Provider 

shall comply with the provisions of Section 16-32-37. 

 

16-32-9. Nature of Franchise.   

 The Franchise granted by the City under the provisions of this Ordinance shall be a nonexclusive Franchise 

providing the right and consent to install, operate, repair, maintain, remove and replace its System on, over and 

under the Rights-of- Way in order to provide Services. 

 

16-32-10. Regulatory Approval Needed.   
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 Before offering or providing any Services pursuant to the Franchise, a Provider shall obtain any and all 

regulatory approvals, permits, authorizations or licenses for the offering or provision of such Services from the 

appropriate federal, state and local authorities, if required, and shall submit to the City upon the written request of 

the City evidence of all such approvals, permits, authorizations or licenses. 

 

16-32-11. Term.   

 No Franchise issued pursuant to this Ordinance shall have a term of less than five (5) years or greater than 

fifteen (15) years.  Each Franchise shall be granted in a nondiscriminatory manner. 

 

16-32-12. Compensation.   

 As fair and reasonable compensation for any Franchise granted pursuant to this Ordinance, a Provider shall 

have the following obligations: 

 (1) Application Fee.  In order to offset the cost to the City to review an Application for a Franchise 

and in addition to all other fees, permits or charges, a Provider shall pay to the City, at the time of Application,  

$500 as a non-refundable Application fee  The Application fee shall also be paid when an amendment to an 

Application is filed with the City.  

 (2) Franchise Fees.  The Franchise fee, if any, shall be set forth in the Franchise Agreement.  The 

obligation to pay a Franchise fees shall commence on the Completion Date". The Franchise fee is offset by any 

business license tax or fee enacted by the City. 

 (3) Excavation Permits.  The Provider shall also pay fees required for an excavation permit. 

 (4) Timing.  Unless otherwise agreed to in the Franchise Agreement, all Franchise Fees shall be paid 

on a monthly basis within forty-five (45) days of the close of each calendar month. 

 (5) Fee Statement and Certification.  Unless a Franchise Agreement provides otherwise, each fee 

payment shall be accompanied by a statement showing the manner in which the fee was calculated and shall be 

certified as to its accuracy.   

 (6) Future Costs.  A Provider shall pay to the City or to third parties, at the direction of the City, an 

amount equal to the reasonable costs and expenses that the City incurs for the services of third parties (including but 

not limited to attorneys and other consultants) in connection with any renewal or Provider-initiated renegotiation, 

transfer, amendment or other modification of this Ordinance or a Franchise, provided, however, that the parties shall 

agree upon a reasonable financial cap at the outset of negotiations. 

 (7)       Taxes and Assessments.  To the extent taxes or other assessments re imposed by taxing authorities, 

other than the City on the use of the City property as a result of a Provider's use or occupation of the Rights-of-Way, 

the Provider shall be responsible for payment of its pro rata share of such taxes, payable annually unless otherwise 

required by the taxing authority.  Such payments shall be in addition to any other fees payable pursuant to this 

Ordinance. 

 (8) Interest on Late Payments.  In the event that any payment is not actually received by the City on 

or before the applicable date fixed in the Franchise, interest thereon shall accrue from such date until received at the 

rate charged for delinquent state taxes. 

 (9) No Accord and Satisfaction.  No acceptance by the City of any fee shall be construed as an 

accord that the amount paid is in fact the correct amount, nor shall such acceptance of such fee payment be 

construed as a release of any claim the City may have for additional sums payable. 

 (10) Not in Lieu of Other Taxes or Fees.  The fee payment is not a payment in lieu of any tax, fee or 

other assessment except as specifically provided in this Ordinance, or as required by applicable law.  By way of 

example, and not limitation, excavation permit fees are not waived and remain applicable. 

 (11) Continuing Obligation and Holdover.  In the event a Provider continues to operate all or any 

part of the System after the Term of the Franchise, such operator shall continue to comply with all applicable 

provisions of this Ordinance and the Franchise, including, without limitation, all compensation and other payment 

provisions throughout the period of such continued operation, provided that any such continued operation shall in no 

way be construed as a renewal or other extension of the Franchise, nor as a limitation on the remedies, if any, 



 

 

22 
 

available to the City as a result of such continued operation after the term, including, but not limited to, damages and 

restitution. 

 (12) Costs of Publication.  A Provider shall assume any publication costs associated with its Franchise 

that may be required by law. 

       

16-32-13. Franchise Application.   

 To obtain a Franchise to construct, own, operate, maintain or provide Services through any System within 

the City, to obtain a renewal of a Franchise granted pursuant to this Ordinance, or to obtain the City approval of a 

transfer of a Franchise, as provided in Subsection 16-32-26, granted pursuant to this Ordinance, an Application must 

be filed with City on a form designated by the City. 

 

16-32-14. Application Criteria.   

 In making a determination as to an Application filed pursuant to this Ordinance, the City may, but shall not 

be limited to, request or consider the following: 

 (1) Obtaining an order from the PSC granting a Certificate of Convenience and Necessity, if any is 

necessary for Provider's offering of Services within the State of Utah. 

 (2) Certification of the Provider's financial ability to compensate the City for Provider's intrusion, 

maintenance and use of the Rights-of-Way during the Franchise term proposed by the Provider; 

 (3) Provider’s Agreements to comply with the requirements of Section 6 of this Ordinance. 

 

16-32-15. Franchise Determination.   

 The City, in its discretion, shall determine the award of any Franchise on the basis of these and other 

considerations relevant to the use of the Rights-of-Way, without competitive bidding.   

 

16-32-16. General Requirement.   

 No Provider shall receive a Franchise unless it agrees to comply with each of the terms set forth in this 

Section governing construction and technical requirements for its System, in addition to any other requirements or 

procedures specified by the City or the Franchise, including requirements regarding co-location and cost sharing.  A 

Provider shall obtain an excavation permit, pursuant to the excavation ordinance, before commencing any work in 

the Rights-of-Way. 

 

16-32-17. Quality.   

 All work involved in the construction, operation, maintenance, repair, upgrade and removal of the System 

shall be performed in a safe, thorough and reliable manner using materials of good and durable quality.  If, at any 

time, it is determined by the FCC or any other agency granted authority by federal law or the FCC to make such 

determination, that any part of the System, including, without limitation, any means used to distribute Signals over 

or within the System, is harmful to the public health, safety or welfare, or quality of service or reliability, then a 

Provider shall, at its own cost and expense, promptly correct all such conditions. 

 

16-32-18. Licenses and Permits.   

 A Provider shall have the sole responsibility for diligently obtaining, at its own cost and expense, all 

permits, licenses or other forms of approval or authorization necessary to construct, operate, maintain, upgrade or 

repair the System, including but not limited to any necessary approvals from Persons and/or the City to use private 

property, easements, poles and conduits.  A Provider shall obtain any required permit, license, approval or 
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authorization, including but not limited to excavation permits, pole attachment agreements, etc., prior to the 

commencement of the activity for which the permit, license, approval or authorization is required. 

 

16-32-19. Relocation of the System. 

 (1)    New Grades or Lines.  If the grades or lines of any Rights-of-Way are changed at any time in a 

manner affecting the System, then a Provider shall comply with the requirements of the excavation ordinance. 

 (2)   The City Authority to Move System.  The City may, at any time, in case of fire, disaster or other 

emergency, as determined by the City in its reasonable discretion, cut or move any parts of the System and 

appurtenances on, over or under the Rights-of-Way of  the City, in which event the City shall not be liable therefor 

to a Provider.  The City shall notify a Provider in writing prior to, if practicable, but in any event as soon as possible 

and in no case later than the next business day following any action taken under this Section.  Notice shall be given 

as provided in Section 16-32-42. 

 (3)       A Provider Required to Temporarily Move System.  A Provider shall, upon prior reasonable 

written notice by the City or any Person holding a permit to move any structure, and within the time that is 

reasonable under the circumstances, temporarily move any part of its System to permit the moving of said structure.  

A Provider may impose a reasonable charge on any Person other than the City for any such movement of its 

Systems. 

 (4) Rights-of-Way Change - Obligation to Move System.  When the City is changing a Rights-of-

Way and makes a written request, a Provider is required to move or remove its System from the Rights-of-Way, 

without cost to the City.  This obligation exists whether or not the Provider has obtained an excavation permit. 

 

16-32-20. Protect Structures.   

 In connection with the construction, operation, maintenance, repair, upgrade or removal of the System, a 

Provider shall, at its own cost and expense, protect any and all existing structures belonging to the City.  A Provider 

shall obtain the prior written consent of the City to alter any water main, power facility, sewerage or drainage 

system, or any other municipal structure on, over or under the Rights-of-Way of the City required because of the 

presence of the System.  Any such alteration shall be made by the City or its designee on a reimbursable basis.  A 

Provider agrees that it shall be liable for the costs incurred by the City to replace or repair and restore to its prior 

condition in a manner as may be reasonably specified by the City, any municipal structure or any other Rights-of-

Way of the City involved in the construction, operation, maintenance, repair, upgrade or removal of the System that 

may become disturbed or damaged as a result of any work thereon by or on behalf of a Provider pursuant to the 

Franchise. 

 

16-32-21. No Obstruction.   

 In connection with the construction, operation, maintenance, upgrade, repair or removal of the System, a 

Provider shall not unreasonably obstruct the Rights-of-Way of fixed guide way systems, railways, passenger travel, 

or other traffic to, from or within the City without the prior consent of the appropriate authorities. 

 

16-32-22. Safety Precautions.   

 A Provider shall, at its own cost and expense, undertake all necessary and appropriate efforts to prevent 

accidents at its work sites, including the placing and maintenance of proper guards, fences, barricades, security 

personnel and suitable and sufficient lighting, and such other requirements prescribed by OSHA and Utah OSHA.  A 

Provider shall comply with all applicable federal, state and local requirements including but not limited to the 

National Electric Safety Code. 

 

16-32-23. Repair.   
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 After written reasonable notice to the Provider, unless, in the sole determination of the City, an eminent 

danger exists, any Rights-of-Way within the City which are disturbed or damaged during the construction, 

operation, maintenance or reconstruction by a Provider of its System may be repaired by the City at the Provider's 

expense, to a condition as good as that prevailing before such work was commenced.  Upon doing so, the City shall 

submit to such a Provider an itemized statement of the cost for repairing and restoring the Rights-of-Ways intruded 

upon.  The Provider shall, within thirty (30) days after receipt of the statement, pay to the City the entire amount 

thereof. 

 

16-32-24. System Maintenance.   

 A Provider shall: 

 (1) Install and maintain all parts of its System in a non-dangerous condition throughout the entire 

period of its Franchise. 

 (2) Install and maintain its System in accordance with standard prudent engineering practices and 

shall conform, when applicable, with the National Electrical Safety Code and all applicable other federal, state and 

local laws or regulations. 

 (3)  At all reasonable times, permit examination by any duly authorized representative of the City of 

the System and its effect on the Rights-of-Way. 

 

16-32-25 Trimming of Trees.   

 A Provider shall have the authority to trim trees, in accordance with all applicable utility restrictions, 

ordinance and easement restrictions, upon and hanging over Rights-of-Way so as to prevent the branches of such 

trees from coming in contact with its System. 

 

16-32-26. Notification of Sale. 

 (1) PCS Approval.  When a Provider is the subject of a sale, transfer, lease, assignment, sublease or 

disposed of, in whole or in part, either by forced or involuntary sale, or by ordinary sale, consolidation or otherwise, 

such that it or its successor entity is obligated to inform or seek the approval of the PSC, the Provider or its 

successor entity shall promptly notify the City of the nature of the transaction and, if applicable, request a transfer of 

the Franchise to the successor entity.  A request for a transfer shall include a certification that the successor entity 

unequivocally agrees to all of the terms of the original Provider’s Franchise Agreement. 

 (2) Transfer of Franchise.  Upon receipt of a request to transfer a Franchise, the City designee, as 

provided in Subsection 16-32-34, may send notice approving the transfer of the Franchise to the successor entity.  

Such approval shall not be unreasonably withheld.  If the City has reason to believe that the successor entity may not 

comply with this Ordinance or the Franchise Agreement, it may require an Application for the transfer.  The 

Application shall comply with Sections 16-32-13 through 16-32-15. 

 

16-32-27. If PSC Approval is No Longer Required.   

 If the PSC no longer exists, or if its regulations or state law no longer require approval of transactions 

described in Section 16-32-26, then the following events shall be deemed to be a sale, assignment or other transfer 

of the Franchise requiring compliance with Section 7.1: (i) the sale, assignment or other transfer of all or a majority 

of a Provider's assets to another Person; (ii) the sale, assignment or other transfer of capital stock or partnership, 

membership or other equity interests in a Provider by one or more of its existing shareholders, partners, members or 

other equity owners so as to create a new Controlling Interest in a Provider; (iii) the issuance of additional capital 

stock or partnership, membership or other equity interest by a Provider so as to create a new Controlling Interest in 

such a Provider; or (iv) the entry by a Provider into an agreement with respect to the management or operation of 

such Provider or its System. 



 

 

25 
 

      

16-32-28. Insurance, Indemnity, and Security.   

 Prior to the execution of a Franchise, a Provider will deposit with the City an irrevocable, unconditional 

letter of credit or surety bond as required by the terms of the Franchise, and shall obtain and provide proof of the 

insurance coverage required by the Franchise.  A Provider shall also indemnify the City as set forth in the Franchise.   

 

16-32-29. Oversight.   

 The City shall have the right to oversee, regulate and inspect periodically the construction, maintenance, 

and upgrade of the System, and any part thereof, in accordance with the provisions of the Franchise and applicable 

law.  A Provider shall establish and maintain managerial and operational records, standards, procedures and controls 

to enable a Provider to prove, in reasonable detail, to the satisfaction of  the City at all times throughout the Term, 

that a Provider is in compliance with the Franchise.  A Provider shall retain such records for not less than the 

applicable statute of limitations. 

 

16-32-30. Maintain Records.   

 A Provider shall at all times maintain: 

  (1) On file with the City, a full and complete set of plans, records and "as-built" hard copy 

maps and, to the extent the maps are placed in an electronic format, they shall be made in electronic format 

compatible with  the City's existing GIS system, of all existing and proposed installations and the types of 

equipment and Systems installed or constructed in the Rights-of-Way, properly identified and described as to the 

types of equipment and facility by appropriate symbols and marks which shall include annotations of all Rights-of-

Ways where work will be undertaken.  As used herein, “as-built” maps includes “file construction prints.”  Maps 

shall be drawn to scale.  "As-built" maps, including the compatible electronic format, as provided above, shall be 

submitted within 30 days of completion of work or within 30 days after completion of modification and repairs.  

“As- built” maps are not required of the Provider who is the incumbent local exchange carrier for the existing 

System to the extent they do not exist. 

 (2) Throughout the Term, a Provider shall maintain complete and accurate books of account and 

records of the business, ownership, and operations of a Provider with respect to the System in a manner that allows 

the City at all times to determine whether a Provider is in compliance with the Franchise.  Should the City 

reasonably determine that the records are not being maintained in such a manner, a Provider shall alter the manner in 

which the books and/or records are maintained so that a Provider comes into compliance with this Section.  All 

financial books and records which are maintained in accordance with the regulations of the FCC and any 

governmental entity that regulates utilities in the State of Utah, and generally accepted accounting principles shall be 

deemed to be acceptable under this Section.   

 

16-32-31. Confidentiality.   

 If the information required to be submitted  is proprietary in nature or must be kept confidential by federal, 

state or local law, upon proper request by a Provider, and to the extent permitted by law, such information shall be 

treated as a Protected Record within the meaning of the Utah Government Records Access and Management Act 

(“GRAMA”), making it available only to those who must have access to perform their duties on behalf of the City, 

provided that a Provider notifies the City of, and clearly labels the information which a Provider deems to be 

confidential, proprietary information.  Such notification and labeling shall be the sole responsibility of the Provider.     

 

16-32-32. Provider's Expense.   

 All reports and records required under this Ordinance shall be furnished at the sole expense of a Provider, 

except as otherwise provided in this Ordinance or a Franchise.  
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16-32-33.     Right of Inspection.   

 For the purpose of verifying the correct amount of the Franchise fee, the books and records of the Provider 

pertaining thereto shall be open to inspection or audit by duly authorized representatives of the City at all reasonable 

times, upon giving reasonable notice of the intention to inspect or audit the books and records.  The Provider agrees 

to reimburse the City the reasonable costs of an audit if the audit discloses that the Provider has paid ninety-five 

percent (95%) or less of the compensation due the City for the period of such audit.  In the event the accounting 

rendered to the City by the Provider herein is found to be incorrect, then payment shall be made on the corrected 

amount within thirty (30) calendar days of written notice, it being agreed that the City may accept any amount 

offered by the Provider, but the acceptance thereof by the City shall not be deemed a settlement of such item if the 

amount is in dispute or is later found to be incorrect. 

       

16-32-34. Enforcement and Remedies. 

 (1) Enforcement - City Designee.  The City is responsible for enforcing and administering this 

Ordinance, and the City or its designee, as appointed by the Mayor, is authorized to give any notice required by law 

or under any Franchise Agreement. 

 (2) Enforcement Provision.  Any Franchise granted pursuant to this Ordinance shall contain 

appropriate provisions for enforcement, compensation, and protection of the public, consistent with the other 

provisions of this Ordinance, including, but not limited to, defining events of default, procedures for accessing the 

Bond/Security Fund, and rights of termination or revocation. 

 

16-32-35.   Force Majeure.   

 In the event a Provider's performance of any of the terms, conditions or obligations required by this 

Ordinance or a Franchise is prevented by a cause or event not within a Provider's control, such inability to perform 

shall be deemed excused and no penalties or sanctions shall be imposed as a result thereof. For the purpose of this 

section, causes or events not within the control of a Provider shall include, without limitation, acts of God, strikes, 

sabotage, riots or civil disturbances, failure or loss of utilities, explosions, acts of public enemies, and natural 

disasters such as floods, earthquakes, landslides, and fires. 

 

16-32-36. Extended Operation and Continuity of Services. 

 (1) Continuation after Expiration.  Upon either expiration or revocation of a Franchise granted 

pursuant to this Ordinance, the City shall have discretion to permit or require a Provider to continue to operate its 

System or provide Services for an extended period of time not to exceed six (6) months from the date of such 

expiration or revocation.  A Provider shall continue to operate its System under the terms and conditions of this 

Ordinance and the Franchise granted pursuant to this Ordinance. 

 (2) Continuation by Incumbent Local Exchange Carrier.  If the Provider is the incumbent local 

exchange carrier, it may be permitted to continue to operate its System and provide Services without regard to 

revocation or expiration, but shall be obligated to negotiate a renewal in good faith. 

 

16-32-37. Removal or Abandonment of Franchise Property. 

 (1) Abandoned System.  In the event that (1) the use of any portion of the System is discontinued for 

a continuous period of twelve (12) months, and thirty (30) days after no response to written notice from the City to 

the last known address of Provider; (2) any System has been installed in the Rights-of-Way without complying with 

the requirements of this Ordinance or Franchise; or (3) the provisions of Section 16-32-9 are applicable and no 

Franchise is granted, a Provider, except the Provider who is an incumbent local exchange carrier, shall be deemed to 

have abandoned such System. 
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 (2) Removal of Abandoned System.  The City, upon such terms as it may impose,  may give a 

Provider written permission to abandon, without removing, any System, or portion thereof, directly constructed, 

operated or maintained under a Franchise.  Unless such permission is granted or unless otherwise provided in this 

Ordinance, a Provider shall remove within a reasonable time the abandoned System and shall restore, using prudent 

construction standards, any affected Rights-of-Way to their former state at the time such System was installed, so as 

not to impair their usefulness.  In removing its plant, structures and equipment, a Provider shall refill, at its own 

expense, any excavation necessarily made by it and shall leave all Rights-of-Way in as good condition as that 

prevailing prior to such removal without materially interfering with any electrical or telephone cable or other utility 

wires, poles or attachments.  The City shall have the right to inspect and approve the condition of the Rights-of-Way 

cables, wires, attachments and poles prior to and after removal.  The liability, indemnity and insurance provisions of 

this Ordinance and any security fund provided in a Franchise shall continue in full force and effect during the period 

of removal and until full compliance by a Provider with the terms and conditions of this Section. 

 (3) Transfer of Abandoned System to City.  Upon abandonment of any System in place, a Provider, 

if required by the City, shall submit to the City a written instrument, satisfactory in form to the City, transferring to 

the City the ownership of the abandoned System. 

 (4) Removal of Above-Ground System.  At the expiration of the term for which a Franchise is 

granted, or upon its revocation or earlier expiration, as provided for by this Ordinance, in any such case without 

renewal, extension or transfer, the City shall have the right to require a Provider to remove, at its expense, all above-

ground portions of a System from the Rights-of-Way within a reasonable period of time, which shall not be less than 

one hundred eighty (180) days.  If the Provider is the incumbent local exchange carrier, it shall not be required to 

remove its System, but shall negotiate a renewal in good faith. 

 (5) Leaving Underground System.  Notwithstanding anything to the contrary set forth in this 

Ordinance, a Provider may abandon any underground System in place so long as it does not materially interfere with 

the use of the Rights-of-Way or with the use thereof by any public utility, cable operator or other Person. 

      

16-32-38. Publicizing Work.  

 Before entering onto any private property, a Provider shall make a good faith attempt to contact the 

property owners in advance, and describe the work to be performed. 

      

16-32-39. Conflicts.   

 In the event of a conflict between any provision of this Ordinance and a Franchise entered pursuant to it, 

the provisions of this shall control. 

 

16-32-40. Severability.   

 If any provision of this Ordinance is held by any federal, state or local court of competent jurisdiction, to be 

invalid as conflicting with any federal or state statute, or is ordered by a court to be modified in any way in order to 

conform to the requirements of any such law and all appellate remedies with regard to the validity of the Ordinance 

provisions in question are exhausted, such provision shall be considered a separate, distinct, and independent part of 

this Ordinance, and such holding shall not affect the validity and enforceability of all other provisions hereof.  In the 

event that such law is subsequently repealed, rescinded, amended or otherwise changed, so that the provision which 

had been held invalid or modified is no longer in conflict with such law the provision in question shall return to full 

force and effect and shall again be binding on the City and the Provider, provided that the City shall give the 

Provider thirty (30) days, or a longer period of time as may be reasonably required for a Provider to comply with 

such a rejuvenated provision, written notice of the change before requiring compliance with such provision. 

 

16-32-41. New Developments.   
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 It shall be the policy of the City to liberally amend this Ordinance, upon Application of a Provider, when 

necessary to enable the Provider to take advantage of any developments in the field of Telecommunications which 

will afford the Provider an opportunity to more effectively, efficiently, or economically serve itself or the public. 

 

16-32-42. Notices.   

 All notices from a Provider to the City required under this Ordinance or pursuant to a Franchise granted 

pursuant to this Ordinance shall be directed to the officer as designated by the Mayor.  A Provider shall provide in 

any Application for a Franchise the identity, address and phone number to receive notices from the City.  A Provider 

shall immediately notify the City of any change in its name, address, or telephone number. 

 

16-32-43. Exercise of Police Power.   

To the full extent permitted by applicable law either now or in the future, the City reserves the right to adopt or issue 

such rules, regulations, orders, or other directives that it finds necessary or appropriate in the lawful exercise of its 

police powers. 

     

16-32-44. Construction.   

 This Ordinance shall be construed in a manner consistent with all applicable federal and state statutes. 

 

16-32-45. Ordinance Applicability.   

 This Ordinance shall apply to all Franchises granted or renewed after the effective date of this Ordinance.  

This Ordinance shall further apply, to the extent permitted by applicable federal or state law to all existing 

Franchises granted prior to the effective date of this Ordinance and to a Provider providing Services, without a 

Franchise, prior to the effective date of this Ordinance.  

 

16-32-46. Other Applicable Ordinances.   

 A Provider's rights are subject to the police powers of the City to adopt and enforce ordinances necessary to 

the health, safety and welfare of the public.  A Provider shall comply with all applicable general laws and ordinances 

enacted by the City pursuant to its police powers.  In particular, all Providers shall comply with the City zoning and 

other land use requirements. 

 

16-32-47. City Failure to Enforce.   

 A Provider shall not be relieved of its obligation to comply with any of the provisions of this Ordinance or 

any Franchise granted pursuant to this Ordinance by reason of any failure of the City to enforce prompt compliance. 

 

16-32-48. Construed According to Utah Law.   

 This Ordinance and any Franchise granted pursuant to this Ordinance shall be construed and enforced in 

accordance with the substantive laws of the State of Utah. 

                                                           

 

 



    

   

CITY OF HOLLADAY 

 

RESOLUTION NO. 2014- 

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF 

HOLLADAY ADOPTING A TEMPORARY POLICY RELATING TO 

SEASONAL FOOD TRAILERS ON CITY PROPERTY. 

WHEREAS, the City Council of the City of Holladay has been approached regarding the 

use of City property adjacent to City Hall for the location of a seasonal food trailer; and 

WHEREAS, the City currently does not have in place a policy relating to the use of City 

property for seasonal food trucks; 

WHEREAS, the City Council of the City of Holladay desires to allow the use of City 

property for a seasonal food trailer on a temporary basis to assess its impact and to evaluate the 

proposed use; 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Holladay as 

follows:  

 

Section 1. Use of City Property Approved. The City of Holladay hereby approves 

the use of City property adjacent to City Hall for the use of one (1) seasonal food trailer in 

accordance with the application received from Karlyn Smith and Jenny Hale. The use shall be 

valid from the date of adoption of this Resolution to not later than October 15, 2014. The food 

trailer shall be located at a specific location on the City property as determined and designated by 

the City Manager. The City Manager, in his discretion, may require that the location of the food 

trailer be changed within the City property for the benefit of City operations and in the interest of 

public health and safety.  

Section 2. Severability. If any section, part or provision of this Resolution is held 

invalid or unenforceable, such invalidity or unenforceability shall not affect any other portion of 

this Resolution, and all sections, parts and provisions of this Resolution shall be severable. 

Section 3. Effective Date. This Resolution shall become effective immediately upon 

its passage. 

PASSED AND APPROVED this __ day of July, 2014.
 

HOLLADAY CITY COUNCIL 

By: ____________________________________ 

   Robert Dahle, Mayor 

 

 



[SEAL]  

 VOTING: 

 Lynn H. Pace    Yea        Nay        

J. James Palmer, Jr.  Yea        Nay ___ 

Sabrina R. Petersen  Yea        Nay ___  
Steven H. Gunn Yea        Nay ___ 

Patricia Pignanelli Yea        Nay ___  

Robert Dahle Yea        Nay ___  

  

ATTEST: 

_____________________________  

Stephanie N. Carlson, MMC 

City Recorder 

 

DEPOSITED in the office of the City Recorder this __ day of July, 2014. 

RECORDED this __ day of July, 2014. 
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