


AGREEMENT OF PURCHASE AND SALE

Ascent Academies of Utah – Saratoga Springs Campus 

THIS AGREEMENT OF PURCHASE AND SALE (“Agreement”) is dated as of __________________, 2024 (the “Effective Date”), by and between Saratoga Springs School Development, LLC, a Utah limited liability company, (“Seller”), and Ascent Academies of Utah, a Utah nonprofit corporation (“Buyer”), with reference to real property owned by Seller in Saratoga Springs, Utah, as more particularly described on Exhibit A attached hereto (the “Property”).  

In consideration of the mutual agreements herein contained, the Buyer and Seller agree as follows: 

1. Purchase and Sale.  
Subject to the terms and conditions of this Agreement, Seller agrees to sell, and Buyer agrees to purchase, the following (hereinafter referred to as the “Property”):  Fee simple title to the Property, together with an approximately 46,169 square foot building on an approximately 5.7 acre piece of property and all other improvements thereon, and all easements, water rights and other rights appurtenant thereto, all of Seller’s right, title, and interest in any public rights‑of‑way adjoining the Property, and all equipment, tools, and other personal property, if any, owned by Seller and located at the Property and used or useful in connection therewith, all guarantees and warranties related to the Property and the equipment used in connection with the Property, and all rights of Seller to any plans, specifications, designs, drawings, and manuals related to the Premises. 
2. Purchase Price
The purchase price for the Property (“Purchase Price”) shall be Fifteen Million Fifty-Nine Thousand Seven Hundred Dollars ($15,059,700). 
3. Title to Property and Title Insurance.
3.1 Within ten (10) days following the Effective Date, Seller shall deliver a title commitment (the “Commitment”), from Cottonwood Title (the “Title Company”), in the amount of the Purchase Price, together with legible copies of all documents referred to therein (the “Title Documents”).  Buyer shall then have until 5:00 p.m. Mountain Time on the date which is thirty (30) days following Buyer’s receipt of the Commitment and the Title Documents (the “Title Review Period”) to give Seller written notice (“Buyer’s Title Notice”) of Buyer’s disapproval or conditional approval of any matters shown in the Commitment.  The failure of Buyer to give Buyer’s Title Notice on or before the end of the Title Review Period shall be deemed to constitute Buyer’s approval of the condition of title to the Property.
3.1.1 If Buyer expressly disapproves or expressly conditionally approves any matter of title shown in the Commitment, then Seller may, but shall have no obligation to, within ten (10) days after its receipt of Buyer’s Title Notice (“Seller’s Election Period”), elect to eliminate or resolve to Buyer’s satisfaction the disapproved or conditionally approved title matters by giving Buyer written notice (“Seller’s Title Notice”) of those disapproved or conditionally approved title matters, if any, which Seller agrees to so eliminate or resolve by the Closing. 
3.1.2 If Seller does not elect to eliminate or resolve any disapproved or conditionally approved title matters, or if Buyer disapproves Seller’s Title Notice, or if Seller fails to timely deliver Seller’s Title Notice, then Buyer shall have the right, upon delivery to Seller and Title Company (on or before ten (10) days following the expiration of Seller’s Election Period) of a written notice, to either:  (i) waive its prior disapproval, in which event said disapproved matters shall be deemed approved; or (ii) terminate this Agreement.  Failure to take either one of the actions described in (i) and (ii) above shall be deemed to be Buyer’s waiver of its prior disapproval.
3.2 At Closing, the Title Company will issue an Extended Coverage ALTA owner’s policy of title insurance, 2006 Form that also includes extended coverage for any mechanic’s lien filed under applicable law (the “Title Policy”) in the amount of the Purchase Price.  The Title Policy shall insure title to the Property to be free and clear of encumbrances, other than real property taxes and assessments which are a lien not yet due, and the exceptions approved or waived in accordance with Section 3.1 above (the “Permitted Exceptions”). In any event, Seller shall pay and cause to be discharged any monetary obligations secured by liens against the Property, other than property taxes not yet due.
4. Due Diligence Items.
4.1 Seller shall deliver to Buyer, at Seller’s expense, each of the following within fifteen (15) business days of the Effective Date (collectively, the “Due Diligence Items”):
4.1.1 Any surveys of the Property in Seller’s possession or control.  The cost of any survey prepared with respect to the Property in connection with this transaction shall be paid by Buyer.
4.1.2 Copies of all contracts, warranties, or other agreements affecting the Property.
4.1.3 All site plans, drawings, environmental, geotechnical, structural, soils and similar reports and/or audits and plans and specifications relative to the Property in the possession of Seller or reasonably available to Seller.
5. Inspections.
Buyer, at its sole expense, shall have the right to conduct environmental, engineering and physical studies or other tests (the “Inspections”) of the Property for a period of ten (10) days following the Effective Date (“Inspection Period”).  
5.1 Approval.
If Buyer disapproves of the Inspections in its sole discretion, Buyer shall provide written notice of its disapproval within three (3) business days following the expiration of the Inspection Period.  If Buyer fails to notify Seller of its disapproval of the Inspections as provided in the preceding sentence, the condition of the Property shall be deemed approved.  If Buyer disapproves the condition of the Property, this Agreement and the Escrow shall be terminated and the parties shall be relieved of any further obligation to each other with respect to this Agreement.
6. Escrow.
6.1 Opening.
	Purchase and sale of the Property shall be consummated through an escrow (“Escrow”) to be opened with Title Company.  This Agreement shall be considered as the Escrow instructions between the parties, with such further instructions as Title Company shall require in order to clarify its duties and responsibilities.  

6.2 Closing. 
Escrow shall close (“Closing”) on the date on which the Financing, as defined in Section 10.1.4 below, is consummated.  In the event the Closing shall not have occurred on or before August 15, 2024, then either Buyer or Seller shall have the right to terminate this Agreement, in which event neither party shall have any continuing obligations under this Agreement.  
6.3 Buyer Required to Deliver.
On or before Closing, Buyer shall deliver to Escrow the following:

6.3.1 The Purchase Price; 
An executed agreement terminating all rights and obligations under that certain Lease Agreement dated December 6, 2021 by and between Seller and Buyer regarding the Property (“Lease Termination Agreement”); and
6.3.2 Such other documents as Title Company may require from Buyer in order to issue the Title Policy.
6.4 Seller Required to Deliver.
On or before Closing, Seller shall deliver to Escrow the following:
		
6.4.1 A duly executed and acknowledged special warranty deed, conveying fee title to the Property in favor of Buyer, subject only to the Permitted Exceptions (the “Deed”).  The Deed shall specifically list the Permitted Exceptions on an exhibit and shall not contain language such as or similar in context to “subject to all matters of record”;
6.4.2 An executed Certificate of Non-Foreign Status;
6.4.3	An assignment of all items constituting Property other than the Property;

6.4.3 An executed Lease Termination Agreement; and
6.4.4 Such other documents as Title Company may require from Seller in order to issue the Title Policy.
	At Closing, Seller shall deliver to Buyer at the Property all keys in Seller’s possession and all personal property included in this sale transaction.

6.5 Buyer’s Costs.
Buyer shall pay the following:

6.5.1 Buyer shall pay one-half, or fifty percent (50%), of the Title Company’s fees, costs and expenses; all of the Title Company’s premium for a Title Policy; as well as all of the Title Company’s premium for an Extended Lender’s Title Policy and the cost of all reasonable endorsements to the Owner’s or Lender’s Title Policy to the extent Buyer is required or chooses to purchase such policies; and
6.5.2 Any real estate taxes, irrigation assessments, improvement liens and other special assessments shall be reasonably prorated as of the Closing, with Buyer responsible for their payment after the Closing.  To the extent Seller fails to bring any such items to the attention of Buyer before Closing and such items are not a legal obligation of the Property and/or do not “run with the land”, then Buyer shall not be responsible for their payment after Closing under any circumstances.
6.6 Seller’s Costs.
Seller shall pay the following:

6.6.1 Seller shall pay one-half, or fifty percent (50%), of the Title Company’s fees, costs and expenses; and
6.6.2 Any real estate taxes, irrigation assessments, improvement liens and other special assessments shall be reasonably prorated as of the Closing, with Seller responsible for their payment before Closing.
7. Representations, Warranties, and Covenants.
7.1 Seller represents and warrants as of the date hereof as follows:
7.1.1 Seller has full power and authority to enter into this Agreement, to perform this Agreement and to consummate the transactions contemplated hereby.  The execution, delivery and performance of this Agreement and all documents contemplated hereby by Seller have been duly and validly authorized by all necessary action on the part of Seller and all required consents and approvals have been duly obtained and will not result in a breach of any of the terms or provisions of, or constitute a default under any indenture, agreement or instrument to which Seller is a party.  This Agreement is a legal, valid and binding obligation of Seller, enforceable against Seller in accordance with its terms; 
7.1.2 Seller has good and marketable title to the Property, subject to the conditions of title approved by Buyer.  There are no outstanding rights of first refusal, rights of reverter or option relating to the Property or any interest therein.  There are no unrecorded or undisclosed documents or other matters which affect title to the Property;
7.1.3 To the best of the Seller’s knowledge, the Property complies with all local, state, and federal hazardous waste laws, rules, and regulations; and
7.1.4 Seller has no knowledge of any violations of city, county, state, federal, building, land use, fire, health, safety, environmental, hazardous materials or other governmental or public agency codes, ordinances, regulations, or orders with respect to the Property, or any lands adjacent to the Property.
7.2 Seller hereby covenants as follows:
7.2.1 From the date of execution of this Agreement through the date of Closing or termination of this Agreement, Seller will not enter into any agreement or lease with respect to the Property or convey any right, title or interest whatsoever in or to the Property, or create or permit to attach any lien, security interest, easement, encumbrance, charge, or condition affecting the Property, without Buyer’s prior written consent;
7.2.2 Except to the extent this Agreement provides otherwise, the Property will remain in the condition existing as of the execution of this Agreement until Closing, except to the extent any work remaining on the Facility is still required due to the Inspections, the architectural plans, or as agreed to by the parties; and
7.2.3 Seller agrees to promptly provide Buyer with copies of any and all notices which Seller receives concerning (i) any proposed or threatened condemnation of the Property, (ii) any alleged violations of the Property with respect to applicable governmental laws or requirements, (iii) any litigation filed or threatened against Seller or the Property or (iv) any change in Seller’s representations and warranties.  

8. Representations and Warranties of Buyer.  
Buyer hereby represents and warrants to Seller that Buyer has full power and authority to enter into this Agreement, to perform this Agreement and to consummate the transactions contemplated hereby.  The execution, delivery and performance of this Agreement and all documents contemplated hereby by Buyer have been duly and validly authorized by all necessary action on the part of Buyer and all required consents and approvals have been duly obtained and will not result in a breach of any of the terms or provisions of, or constitute a default under any indenture, agreement or instrument to which Buyer is a party.  This Agreement is a legal, valid and binding obligation of Buyer, enforceable against Buyer in accordance with its terms.

9. Conditions Precedent to Closing.
9.1 The obligations of Buyer pursuant to this Agreement shall, at the option of Buyer, be subject to the following conditions precedent:
All of the representations, warranties and agreements of Seller set forth in this Agreement shall be true and correct in all material respects as of the date hereof and as of the time of the Closing as if then made;
Seller shall have performed or complied with at or prior to the Closing all conditions or agreements on Seller’s part as required by the terms of this Agreement; 
There shall be no change in the matters reflected in the Commitment, and there shall not exist any encumbrance or title defect affecting the Property not described in the Commitment except for the Permitted Exceptions or matters to be satisfied at Closing; 
Buyer shall have consummated or be prepared to consummate, subject only to the Buyer’s acquisition of the Property, the financing transaction pursuant to which Buyer shall borrow the amount reasonably necessary to purchase the Property (the “Financing”); and
The Title Company shall be prepared to issue the Title Policy, subject only to recording of the Deed and payment of the required premium.
Seller shall have provided Buyer with evidence that any and all amounts owed under the Construction Contract are paid in full. Such evidence shall include progress payment receipts and a final lien waiver.

10. Risk of Loss and Condemnation.
Until Closing, Seller has the risk of loss or damage to the Property.  If any material loss or damage occurs prior to Closing, Buyer may, at its option, either (i) cancel this Agreement or (ii) accept the Property with the Purchase Price reduced by the cost of replacement or repair.  If all or any material part of the Property is condemned or any condemnation action or proceeding is commenced prior to Closing, Buyer may, at its option, either (a) cancel this Agreement, or (b) complete the purchase, with all condemnation proceeds and claims being assigned to Buyer.
11. Notices. 
All notices and communications required or permitted to be given hereunder shall be in writing and hand delivered or mailed by certified or registered mail, postage prepaid, or by Federal Express, UPS, Airborne Express, or similar overnight delivery service, addressed as follows:
Seller:				Saratoga Springs School Development, LLC
290 N. Flint Street 
				Kaysville, UT 84037
Attn:  Manager

Buyer:				Ascent Academies of Utah
				Attn:  Board President
4179 S. Riverboat Rd., Suite 100
Salt Lake City, UT 84123

Notice shall be deemed to have been given upon receipt or refusal.

12. Remedies.
12.1 Defaults by Seller.  If Seller defaults hereunder for any reason, Buyer shall deliver written notice thereof to Seller and Title Company.  If Seller does not cure such default within seven (7) days after receiving written notice thereof, Buyer shall be entitled to pursue all rights or remedies allowed to it at law or in equity, including without limitation to (i) terminate this Agreement, and/or (ii) bring an action for damages; and/or (iii) bring an action to enforce the specific performance of this Agreement it being expressly agreed that the rights of the Buyer hereunder may be enforced by an action for specific performance and such other equitable relief as is provided under the laws of the State of Utah. 
12.2 Defaults by Buyer.  Seller waives any right or claim for damages of any kind under this Agreement for a default by Buyer.
13. Assignment.
Buyer may assign its rights under this Agreement to any entity in which Buyer has an interest as a member, limited or general partner, shareholder or manager.

14. Interpretation and Applicable Law.
This Agreement shall be construed and interpreted in accordance with the laws of the State of Utah (the “State”).  


15. Amendment.
This Agreement may not be modified or amended, except by an agreement in writing signed by the parties.  The parties may waive any of the conditions contained herein or any of the obligations of the other party hereunder, but any such waiver shall be effective only if in writing and signed by the party waiving such conditions and obligations.  Notwithstanding the above, under no circumstances shall any modification or amendment to this Agreement be legally binding unless such modification or amendment is approved by Buyer’s Board of Trustees in a properly noticed board meeting.

16. Attorney’s Fees.
In the event it becomes necessary for either party to file a suit to enforce this Agreement or any provisions contained herein, the prevailing party shall be entitled to recover, in addition to all other remedies or damages, reasonable attorneys’ fees and costs of court incurred in such suit.

17. Entire Agreement; Survival.
This Agreement (and the items to be furnished in accordance herewith) constitutes the entire agreement between the parties pertaining to the subject matter hereof and supersedes all prior and contemporaneous agreements and understandings of the parties in connection therewith.  No representation, warranty, covenant, agreement, or condition not expressed in this Agreement shall be binding upon the parties hereto nor affect or be effective to interpret, change, or restrict the provisions of this Agreement.  The obligations of the parties hereunder and all other provisions of this Agreement shall survive the Closing or earlier termination of this Agreement, except as expressly limited herein.

18. Multiple Originals; Counterparts.
Numerous agreements may be executed by the parties hereto.  Each such executed copy shall have the full force and effect of an original executed instrument.  This Agreement may be executed in any number of counterparts, all of which when taken together shall constitute the entire agreement of the parties.

19. Timing.
Time is of the essence of this Agreement.  If the final date of any period falls upon a Saturday, Sunday, or legal holiday under Federal law or the laws of the State, then in such event the expiration date of such period shall be extended to the next day which is not a Saturday, Sunday, or legal holiday under Federal law or the laws of the State.

20. Real Estate Commission.
Seller and Buyer each represent that no broker is involved in this Agreement and each party indemnifies the other against brokerage or commission claims arising out of the indemnifying party’s actions. 

21. Independent Counsel.  
Seller and Buyer each acknowledge that: (i) they have been represented by independent counsel in connection with this Agreement; (ii) they have executed this Agreement with the advice of such counsel; and (iii) this Agreement is the result of negotiations between the parties hereto and the advice and assistance of their respective counsel.  The fact that this Agreement was prepared by Buyer’s counsel as a matter of convenience shall have no import or significance.  Any uncertainty or ambiguity in this Agreement shall not be construed against either party because such party’s counsel prepared or drafted the provision in question. 
22. Exchange.
Seller and Buyer acknowledge that Seller may sell the Property as part of a tax-deferred exchange under Section 1031 of the Internal Revenue Code and Seller and Buyer agree to cooperate with each other as reasonably required to facilitate any such exchange, provided that all costs and expenses related to such exchange are borne by the party triggering the exchange costs and that such tax-deferred exchange shall not delay or condition Seller’s performance hereunder or the Close of Escrow.  In order to effectuate the exchange, Seller may assign this Agreement to an affiliate or an exchange intermediary prior to or at Close of Escrow, and Buyer agrees not to withhold consent to any such assignment, provided that (i) the assignor shall remain responsible for its obligations hereunder and (ii) the documents relating to such assignment shall be reasonably acceptable to Buyer and Seller.

[signatures on following page]



SELLER:				Saratoga Springs School Development, LLC,
					a Utah limited liability company


					By:__________________________________
						Print Name: ___________________________
						Title:	_______________________________



	BUYER:					Ascent Academies of Utah,
						a Utah nonprofit corporation

						By:__________________________________
						Print Name: ___________________________
						Title:	_______________________________



Acceptance by Title Company: 
Cottonwood Title Company hereby acknowledges that it has received originally executed counterparts or a fully executed original of the foregoing Agreement of Purchase and Sale and Joint Escrow Instructions and agrees to act as escrow agent thereunder and to be bound by and perform the terms thereof as such terms apply to Title Company. 
Dated:   ____________, 2024
Cottonwood Title Company
By___________________________________  
Its: __________________________________ 





EXHIBIT A

Legal Description of the Property

All of the following described real property located in Utah County, Utah, to-wit:

ALL OF LOT 1, WILDFLOWER VILLAGE 2 SCHOOL PLAT, ACCORDING TO THE OFFICIAL PLAT THEREOF ON FILE AND OF RECORD IN THE UTAH COUNTY RECORDER'S OFFICE RECORDED DECEMBER 9, 2021 AS ENTRY NO. 204366:2021.

Parcel No. 55-951-0001
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