HYDE PARK CITY DEVELOPMENT AGREEMENT
This Development Agreement (“Agreement”) is entered into by Hyde Park City (“City”) and Capita Group, LLC (“Developer”), and is effective as of the date that it is executed by both parties, as shown by the signatures contained herein.
RECITALS
A. Developer owns or otherwise has the right to develop certain property located within the City and seeks to develop the same (“Development”), containing approximately 	16.09 acres currently owned by Developer identified as Cache County Parcel Number 04-031-0002 and an additional 5 acres currently owned by the City identified as the western portion of Cache County Parcel Number 04-031-0003, which shall be developed by the Developer, which property is more particularly described as:
Hyde Park Gateway Project
The legal description of the Property is shown in the attached Exhibit C.
B. Prior to the approval and execution of this Agreement, the Development was zoned under applicable City land use regulations as 	Commercial, Planned Professional, and Park.  As part of the Development, Developer seeks to rezone the Property to Mixed-Use Zone (MXD)	 (“Zoning”).
C. Developer is entitled, pursuant to governing state law and City land use regulations, to develop the Development under the Zoning and to vest development rights in accordance therewith. Notwithstanding such entitlement, Developer desires to adjust the allowed uses or development standards for the Development under the Zoning in order to better meet Developer’s needs and desires for the Development.
D. Developer has prepared preliminary and conceptual plans and documents for the Development, which plans show the proposed density, uses, and layout of lots, units, roads, and other improvements for the Development (“Development Plans”), which Development Plans are attached and incorporated herein as Exhibit A.
E. City has, pursuant to Hyde Park City Code 13.10.045, 13.10.070, and other applicable ordinances, determined that the approval of this Agreement with Developer, and the establishment thereby of specific requirements, elements, and aspects of the Development, some or all of which are not currently allowed under the Zoning, will result in benefits to the City and its residents that are not provided by the Zoning, but are approved by the City as set forth in this Agreement, despite the Zoning.
F. The Parties therefore desire to enter into this Agreement in order to provide specific requirements, elements, conditions, and standards that will govern the Development.
TERMS
1. Compliance with Regulations. 
a. The Development remains subject to all terms, conditions, and requirements of the Zoning and all other applicable federal, state, county, and City laws, ordinances, codes, standards, and land use regulations applicable to the Development and to any building, improvement, landscaping, excavation, or other work required or related to the Development, including but not limited to payment of fees, provision of assurances and guarantees, and compliance with design and construction standards. 
b. To the extent that the terms, conditions, and requirements of this Agreement and the Development Plans expressly modify or are in direct conflict with the Zoning or another City-adopted ordinance, standard, or land use regulation applicable to the Development, this Agreement shall control and take precedence, but only to the extent of the express modification or direct conflict.
2. Land Use Approvals Required. Developer acknowledges that the execution of this Agreement, on its own, does not constitute preliminary or final plat approval, the adoption of any land use regulation other than those related to the Development set forth herein, or permission to begin development, excavation, or construction regarding the Development, and that any such approval sought by the Developer shall only be granted based on Developer’s submission of all necessary applications, documentation, and information to the City, and Developer’s compliance with the applicable terms of the City’s land use regulations, ordinances, standards, and this Agreement. 
3. Compliance with Development Plans. Developer shall develop, construct, improve, and maintain the Development in a manner substantially similar to and in substantial compliance with the Development Plans, attached hereto as Exhibit A, and the terms, conditions, and requirements set forth below. The express terms of this Agreement shall control and take precedence in the event of a conflict between the Development Plans and this Agreement.
a. Total Residential Units: No more than [198] residential units, allocated as follows:
i. Condominium/Apartment: 120
ii. Townhome: 78
iii. Single-family: 0
iv. Other: 0
b. Commercial spaces: Three areas described as possible commercial/retail on the Development Plans attached hereto as Exhibit A shall be reserved and developed solely for commercial/retail uses and associated parking and improvements. Such sites encompass and shall constitute a minimum of +/- 6.4 acres. 
c. Public Amenities: Expansion of parking facilities for Lee Park (42 additional spaces). 2 complete pickleball courts to be located near the Lee Park parking expansion. The reasonable cost of the expansion of the parking facilities for  Lee Park and the reasonable cost to complete the two pickleball courts in Lee Park shall be offset against or refunded from impact fees paid by Developer [that will be assessed and paid at the time of building permit issuance | to City as outlined on Exhibit B]. The City may approve, through the plat and construction plan preparation, review, and approval processes, a substitution or relocation of amenities, so long as such substituted or relocated amenities are of equivalent value and utility to the City and its residents.
d. Private Amenities: Clubhouse, pool, 1 playground available for use by all HOA members. 
e. Public Improvements: Developer will build the entire cross section of Wolfpack Way through the project from the Center Street roundabout to the northern boundary of the property in exchange for a 4.8 acre parcel adjacent to the new Wolfpack Way road by City outlined on Exhibit B and in accordance with the process set forth in Section 11. 
f. Design Elements: Developer agrees to construct and develop the lots, units, structures, buildings, grounds, and spaces according to the design elements and specifications as set forth in the Development Plans, attached hereto as Exhibit A, and City’s land use regulations, ordinances, standards, except as the same are modified herein. City shall review and may revise or require Developer to revise or update design elements and standards in connection with City’s review of each final plat for each phase. Developer acknowledges that City is not authorized, under state law, to regulate design elements of one to two family dwellings without the request and agreement of Developer. Developer hereby requests and agrees to the imposition of such design elements in accordance with this section in recognition of and in exchange for the benefits granted to Developer herein.
4. Uses Allowed. 
a. The uses allowed within the Development shall be those uses authorized by Section 3 and the uses allowed by the Zoning, subject to the following modifications:
i. None
b. The total number of residential units or lots allowed, created, or developed within the Development shall be limited to the maximum number and type allowed under Section 3, regardless of whether such units or lots are developed by Developer or by an assignee, transferee, or other successor-in-interest of Developer and regardless of whether additional or different units or lots are shown in the Development Plans.
5. Water Dedication. Developer shall provide water shares/rights for the Development per City Code 12.150 as follows:
a. Dedicate secondary water shares from the Hyde Park Irrigation Company. 
b. Pay for the remaining amount, if any, according to the fee schedule and ordinance 12.150.
c. The final amount of water to be dedicated or paid for will be determined for each phase of development in connection with the approval of the final plat(s).
d. Water for the commercial sites shall be required at the time of site plan approval or building permit issuance, and such approval or issuance shall be withheld until water is provided.
6. Phasing. Phasing of the Development shall be established as set forth in the Development Plans. In the event that the Development Plans do not specify the phasing of the Development, or in the event that Developer desires to alter the phasing specified by the Development Plans, phasing shall be allowed pursuant to governing City ordinances, provided that Developer shall be required to provide with each phase a proportional amount of the public improvements and public amenities required by this Agreement, whether by actual construction or by provision of an adequate guarantee of construction. A separate phasing agreement may be entered into by the parties, which agreement shall be approved as an amendment to this Agreement.
7. Public Improvements. All public improvements for the Development, including but not limited to those described in Section 3, shall be constructed, improved, and installed in accordance with the City’s design and construction standards and specifications adopted and in effect at the time Developer applies for or, if no application is required, begins construction of the same, except to the extent such standards and specifications are expressly modified herein.
8. Fees and Charges. Developer shall pay all application, building, plan and plat review, excavation, hook-up, impact, and other applicable development fees adopted and in effect at the time of the relevant application, regardless of whether such fees were in effect as of the effective date of this Agreement.
a. Developer will receive a credit towards or refund of the various impact fee equivalent to the value of any system improvements or upgrades, but not project improvements, which system improvements or upgrades are installed by Developer on behalf of and at the request of the City as generally outlined on Exhibit B. Impacts fees to be credited or refunded must be assessed for the same type of public improvement as the improvement installed by Developer. 
b. Final determination of the system improvements or upgrades to be installed will be determined on a phase-by-phase basis at the time of final plat approval. The value of such improvements and corresponding impact fee credits or refund will be determined after construction, and the amount of impact fees assessed will be determined in connection with building permits. 
9. Vested Rights. Upon the City’s approval of this Agreement after the City’s completion of the required public notice, hearing, review, and approval processes, and both parties’ execution of this Agreement, the right to develop the Development in accordance with the use and density rights set forth in Section 3, Section 4, and as described in the Development Plans, shall vest in Developer (“Vested Rights”). In exercising the Vested Rights, Developer shall be bound by all obligations and requirements set forth herein. 
10. Effectiveness of Agreement; Zoning. This Agreement shall not take effect unless and until the property is rezoned to the Mixed-Use Zone (MXD). Developer acknowledges that the approval of any rezone is a legislative decision that may or may not be granted, subject to the reserved legislative power of the City, and that this Agreement cannot and does not constitute a rezone of the Property.
11. Title to City Property, Consideration. Title to the portion of the Property consisting of the +/- 5 acres owned by the City identified as the western portion of Cache County Parcel Number 04-031-0003 (“City Property”) shall be deeded by City to Developer in accordance with the following:
a. Title to the City Property shall not be transferred or deeded until Developer completes all improvements and construction associated with Wolf Pack Way as shown on Exhibit A and in accordance with the City’s adopted standards and specifications for road cross-section, including road, road base, sidewalk, curb, gutter, and park strip (collectively, “Wolf Pack Way Improvements”). 
b. Upon completion of the Wolf Pack Way Improvements, Developer shall request a final inspection of the completed Wolf Pack Way Improvements from City, and Developer shall correct all deficiencies in design, construction, workmanship, or materials identified by City.
c. Upon successful completion of a final inspection and correction of all outstanding deficiencies, Developer shall provide an improvement warranty assurance in the amount of 10% of the construction costs for the Wolf Pack Way Improvements, for a period of one year, which shall be managed and released in accordance with City code.
d. Upon successful completion of a final inspection, correction of all outstanding deficiencies, and provision of an improvement warranty assurance, City shall transfer and deed fee title to the City Property to Developer.
e. All parties acknowledge that this Agreement, the other promises and consideration provided herein, and the construction of the Wolf Pack Way improvements, constitute adequate consideration for the City Property, and further acknowledge that this Agreement, the other promises and consideration provided herein, and the transfer of title to the City Property, constitutes just compensation and fair market value for property used or acquired by City as more particularly described in the right of occupancy agreement executed by and between the parties dated September 20, 2022, and settles all claims the parties had or may have had under said right of occupancy agreement.
12. Reserved Legislative Powers. The execution of this Agreement and the establishment of the Vested Rights shall not prevent the City, pursuant to the exercise of its legislative authority and power, to amend, enact, or repeal any provision of the Zoning or any other ordinance, specification, standard, or code, provided that no such legislative action shall reduce or eliminate the Developer’s Vested Rights under this Agreement unless facts and circumstances are present and specifically found by the governing body of the City that meet the compelling, countervailing public interest exception to the vested rights doctrine under Utah law. Any such proposed legislative action affecting the Vested Rights shall be of general application to all development activity in the City.
13. Recordation. This Agreement, including the Development Plans, shall be recorded against title to all real property that is included the Development prior to any further land use application, permit, or approval being sought for the Development. Developer shall ensure that there are no holders of interest that are superior in title to this Agreement, and that all interests, including but not limited to liens, mortgages, deeds of trust, and other similar instruments, have been made subordinate to this Agreement. Developer shall provide such documentation as is necessary to establish the fact of the recordation and of the priority of this Agreement prior to receiving any further approval related to the Development.
14. Assignment; Successors Bound.  This Agreement may be assigned and transferred by Developer. This Agreement shall run with the land and be binding on and inure to the benefit of the successors and assigns of Developer, such that any person who obtains any right, title, or interest to any portion of the Development shall be bound by the rights and obligations of this Agreement and shall be responsible for performance of Developer’s obligations related to such portion in the same manner as Developer. All assignees, transferees, and successors in interest shall be bound by all terms of this Agreement applicable to Developer as though such party were named herein as Developer. Unless otherwise agreed to, in writing, by City, no person may acquire any portion or interest in the Development without likewise being obligated in the same manner and to the same extent as Developer by this Agreement as to such portion or interest. 
15. Modifications to Development.
a. Developer shall develop, construct, improve, and maintain the Development in a manner substantially similar to and in substantial compliance with the Development Plans and this Agreement, provided that Developer may adjust the final placement or location of lots, streets, amenities, infrastructure, and other improvements within and upon the Development as necessary and as approved by the City through the plat and construction plan preparation, review, and approval processes, so long as such adjustments do not materially change the overall design and intent of the Development.
b. Material changes to the overall design and intent of the Development include, but are not limited to:
i. Increase in the number of residential lots or units, a decrease of minimum residential lot or unit size, or a decrease of minimum residential lot frontage or setback requirements;
ii. Decreases to the amount or size of public amenities, open space, or common area or substantial relocation of public amenities, open space, or common area;
iii. Decreases to or substantial relocation of commercial area, or a change in the proposed use of a commercial area to a use that is not permitted under the Zoning or this Agreement;
iv. Variances or exceptions to the Zoning or other applicable land use regulations not set forth herein;
v. Changes to the functional design of the Development that materially affects vehicular and pedestrian traffic, drainage, utility connectivity, or other design characteristics.
c. In the event of a dispute between Developer and the City as to whether a change is “material,” no change, modification, or adjustment shall be made without express, written City approval of such change, modification, or adjustment.
d. Material changes to the Development and Development Plans shall not be authorized by the City except by way of an amendment to this Agreement. All amendments to this Agreement shall be in writing and shall be approved in the same manner as this Agreement, i.e., pursuant to the City’s public notice, hearing, review, and approval processes.
16. Term. The term of this Agreement shall commence as of the Agreement’s effective date and shall continue until it is terminated as set forth herein:
a. The Agreement, and the Vested Rights described herein, may be terminated due to the uncured breach or default of one of the parties hereto, subject to the provisions set forth in Section 15.
b. The Agreement, and the Vested Rights described herein, may be terminated by the mutual agreement of the parties, and the Development shall thereafter be subject to the general zoning regulations applicable to the affected property.
c. The Agreement, and the Vested Rights described herein, may be terminated by the City if Developer fails to submit a proposed preliminary subdivision plat for at least one phase of the Development within twenty-four (24) months after the effective date of this Agreement. At least ninety (90) days prior to termination of this Agreement under this provision, City shall give Developer written notice of City’s intent to terminate.
d. The Agreement, and the Vested Rights described herein, may be terminated by the City if Developer fails to record a City-approved final subdivision plat for at least one phase of the Development within forty-eight (48) months after the effective date of this Agreement. At least ninety (90) days prior to termination of this Agreement under this provision, City shall give Developer written notice of City’s intent to terminate.
e. Developer may apply for an extension of the deadlines set forth in this Section from the governing body of the City, who may grant an extension, with such terms and conditions as the body finds expedient, upon a finding of good cause for the delay or extension.
17. Default. 
a. In the event of a breach or default of any term of this Agreement, the non-breaching party shall provide written notice to the breaching party. Such notice shall describe the alleged breach, the applicable provisions of this Agreement, and the actions necessary to remedy and cure the breach. 
b. Within 30 days after the date of such notice, the breaching party shall either:
i. cure the breach and notify the non-breaching party, in writing, of the actions taken to cure the breach; or
ii. notify the non-breaching party, in writing, why the breach cannot be cured within 30 days and establishing a reasonable time to cure such breach, with a description of the steps, processes, and actions to be taken by the breaching party.
c. In the event the breaching party does not cure the breach or default within the specified timeframes, the non-breaching party may declare this Agreement to be terminated and send written notice of such declaration to the breaching party.
18. Severability. Each provision of this Agreement shall be separate, several, and distinct from each other provision hereof, and the invalidity, unenforceability, or illegality of any such provisions shall not affect the enforceability of any other provision hereof, provided that, the provisions set forth in Sections 1 through 9 of this Agreement are material and essential to the purpose and intent of this Agreement. Accordingly, if any provision within Sections 1 through 9 is declared to be invalid, unenforceable, or illegal, either party may terminate this Agreement upon written notice to the other party.
19. No Waiver. Failure of a party to exercise any right hereunder shall not be deemed a waiver of any such right and shall not affect the right of such party to exercise, at some future time, said right or any other right it may have hereunder, provided that this provision shall not operate to excuse Developer’s non-compliance with the deadlines set forth in Section 14. No modification, waiver, or amendment to any right, term, condition, obligation, or provision of this Agreement shall be valid unless adopted through the process set forth in Section 13.
20. Entire Agreement. 
a. This Agreement is the entire agreement between the Parties with respect to the Development and the special rights and obligations granted to and assumed by Developer related to the Development. 
b. This Agreement shall supersede all prior agreements, conversations, understandings, contracts, and representations related to the Development or any term or provision of this Agreement. Neither party shall rely on or attempt to enforce any statement or representation, not contained herein, made by any person regarding the Development or Developer’s rights and obligations thereto.
21. Enforcement and Governing Law. This Agreement may be enforced by any means available to the parties, subject to the notice and default provisions set forth in Section 15. This Agreement shall be governed by the laws of the State of Utah, and any court proceedings shall be brought in the First Judicial District Court of the State of Utah. Prior to initiating any such litigation, the parties shall first attempt to mediate or seek an advisory opinion regarding any dispute related to this Agreement through the Utah Property Rights Ombudsman’s office or another qualified mediator that both parties agree upon. A party that prevails in any litigation following such mediation or opinion regarding this Agreement shall be entitled to recover their reasonable court costs and attorney fees related to the litigation. 
22. Third Parties. This Agreement is intended for the sole benefit of the named parties thereto. No third party, except for permitted assignees, transferees, and successors-in-interest, shall have any right to enforce any of the terms or obligations herein contained.
23. Representations. The persons signing this Agreement on behalf of the parties represent and warrant that they have the authority and authorization to execute the Agreement on behalf of the respective party such that the party will be bound by all rights, obligations, terms, and conditions herein, and that all steps, requirements, and processes necessary for a party to approve and execute the Agreement have each been completed.
-- SIGNATURE PAGE AND ACKNOWLEDGEMENT TO FOLLOW --


For Hyde Park City:					Attested by:


By: 												
       Mayor						 City Recorder

Date: 					





For Developer: 							


By: 							Date: 					
	
Name: 						
       						
Title: 						
						

STATE OF UTAH	)
			: ss
County of 		)

On the ____ day of ________________, 20____, personally appeared before me, _____________________________, the 					 of Developer, the signer of the foregoing instrument, who duly acknowledged to me that they executed the same.


						
	NOTARY PUBLIC







EXHIBIT A – DEVELOPMENT PLANS
























EXHIBIT B – IMPACT FEE AND CONSTRUCTION FEES



EXHIBIT C – LEGAL DESCRIPTIONS OF PROPERTY
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