
 

 

 

NOTICE OF A MEETING OF THE  
CITY OF HOLLADAY CITY COUNCIL  

THURSDAY, NOVEMBER 2, 2023 

 

PUBLIC NOTICE IS HEREBY GIVEN that the Holladay City Council will hold a Council meeting on 
Thursday, November 2, at 6:00 pm or as soon thereafter as possible. It is possible that a member of the 
Council will be participating by electronic means. The Council Chambers shall serve as the anchor location.  * 
Agenda items may be moved in order, sequence, and time to meet the needs of the Council 
 
All documents which are available to the City Council are also available on the City’s website or are linked in 
this agenda.  Interested parties are encouraged to watch the live video stream of the meeting - 
http://cityofholladay.com/government/elected-officials/meetings-and-agendas/ 
 
Persons desiring to make public comments may provide such comments as follows: 
1. In-person attendance: at Holladay City Hall – space is limited to pre-arranged socially distanced 

seating.   
2. Email your comments by 5:00 pm on the date of the meeting to scarlson@cityofholladay.com 
    

AGENDA 
 
I. Welcome – Mayor Dahle 
 
II. Pledge of Allegiance 

 
III. Public Comments 

Any person wishing to comment on any item not otherwise on the agenda may provide their comment via email to 
the Council before 5:00 p.m. on the meeting date to scarlson@cityofholladay.com, with the subject line: Public 
Comment. Comments are subject to the Public Comment Policy set forth below 
 

IV. Public Hearing on Proposed Amendments to Title 3 to Add Naming of City Assets 
 

V. Consideration of Resolution 2023-28 Granting the Advice and Consent for the Appointment Brian 
Berndt as Member of the Planning Commission 
 

VI. Consideration of Resolution 2023-29 Granting the Advice and Consent for the Appointment for 
Members to the Design Review Board 
 

VII. Consideration of Resolution 2023-30 Approving an Program Agreement with Rocky Mountain Power 
and Various Entities Relating to the Community Renewable Energy Act, the Agreement for Payment 
of Third Party Expertise and Payment for Opt-Out Notices 
 

VIII. Consideration of Resolution 2023-31 Approving and Authorizing the Execution of a Franchise 
Agreement Between the City of Holladay and Qwest dba CenturyLink QC 
 

IX. Approval of Minutes 
a.  Minutes of August 17 & Sept. 7 & 21, 2023 
 

http://cityofholladay.com/government/elected-officials/meetings-and-agendas/
mailto:scarlson@cityofholladay.com


X. City Manager Report - Gina Chamness
a. Review of Proposed Budget Amendments

XI. Council Reports & District Issues
a. Review of Calendar

Council Meetings Nov. 16, Dec. 14 
Interfaith Service – Nov. 12 
Tree Lighting – Nov. 27 
Holiday Dinner - Dec. 5 
Board of Canvassers Mtg – Dec 5 or 6 @4:30 

XII. Closed Session pursuant to Utah Code Section 52-4-204 & 205 to Discuss the Physical or Mental
Health or Professional Competence of an Individual, Potential Litigation, Property Acquisition and
Disposition

XIII. Adjourn

CERTIFICATE OF POSTING 
I, Stephanie N. Carlson, the City Recorder of the City of Holladay, certify that the above agenda notice was posted at 
City Hall, the City website www.cityofholladay.com, the Utah Public Notice website www.utah.gov/pmn, and was 
emailed to the Salt Lake Tribune and Desert News and others who have indicated interest. 

DATE POSTED: Monday, October 30, 2023 at 11:30 am 
Stephanie N. Carlson MMC, City Recorder  
City of Holladay 

Reasonable accommodations for individuals with disabilities or those in need of language interpretation services can 
be provided upon request. For assistance, please call the City Recorder’s office at 272-9450 at least three days in 
advance.  TTY/TDD number is (801)270-2425 or call Relay Utah at #7-1-1 

Public Comment Policy & Procedure: During each regular Council Meeting there will be a Public Comment 
Time. The purpose of the Public Comment Time is to allow citizen’s access to the Council. Citizens requesting to 
address the Council will be asked to complete a written request form and present it to the City Recorder. In general, 
the Chairman will allow an individual three minutes to address the Council. A spokesman, recognized as 
representing a group in attendance, may be allowed up to five minutes. Comments which cannot be made within 
these time limits should be submitted in writing to the City Recorder prior to noon the day before the meeting so 
they can be copied and distributed to the Council. At the conclusion of the Citizen Comment time, the Chairman 
may direct staff to assist the citizen on the issue presented; direct the citizen to the proper administrative 
department(s); or take no action. This policy also applies to all Public Hearings. 

http://www.cityofholladay.com/
http://www.utah.gov/pmn


Title 3 
 

 
 
SECTION: 
3.40.010: Purpose 
3.40.020: Scope 
3.40.030: Naming Categories 
3.40.040: Naming Standards 
3.40.050: Changing An Existing Asset Name  
3.40.060: Asset Name Removal 
3.40.070: Rules And Procedures 
 
3.40.010: PURPOSE: 
 
A. The purpose of this chapter is to establish policy and guidelines for naming 
(including renaming) any city owned property, referred to in this chapter as a "city 
asset", including, by way of example, but not limited to, parks and park lands; landscape 
elements such as trees, plants, plazas, and gardens; site furnishings such as benches, 
playgrounds, and donated art; open spaces; facilities; walkways, and gathering spots; 
recreation elements such as sports fields; memorials, statues, and busts; and municipal 
buildings, properties, sites, and structures. 
 
B. This chapter is designed to promote the city and enhance public awareness of 
particular city assets. 
 
C. The naming of city assets shall be consistent with adopted city policy and, more 
particularly, the provisions of this chapter. 
 
D. The policy set forth in this chapter is to establish a systematic and consistent 
basis for recognizing contributions and support to the city from citizens, volunteers, 
organizations, financial donors, community leaders, officials, and others.  
 
E. The final decision to permit the naming of any City asset will rest with the City 
Council. 
 
3.40.020: SCOPE: 
 
A. Asset Naming Parameters: 
 

1. City assets shall be classified as either major or minor assets. Naming of 
major assets will require council approval. 
 

CHAPTER 40 
 

NAMING OF CITY ASSETS 



2. A city asset will be considered major if the value exceeds three hundred 
thousand dollars ($300,000). 

 
3. There are four different types of sponsorships contemplated:   

 
a. Amenity Donation Program: A sponsorship of a donated amenity or 
a monetary donation to purchase an amenity.  In recognition of donations 
that exceed $5000, the City may acknowledge the donation with a plaque 
in a central location. 

 
b. Tree Sponsorship Program: A sponsorship of a donated tree or 
monetary donation to purchase a tree. In recognition of donations that 
exceed $5000, the City may acknowledge the donation with a plaque in a 
central location.  

 
c. Site specific Event Sponsorships: A business, local merchant or 
local branch of a corporation sponsors a time limited event or program at a 
City facility. The sponsorship will be a percentage of the estimated costs 
and vary by event. This type of sponsorship includes marketing materials 
and advertising signage at the event and will remain for the duration of the 
event.  

 
d. Fixed Term Sponsorship/Naming Right: A sponsorship agreement 
(for a significant contribution) that includes the naming display in 
recognition of the corporate sponsor of the item, facility or portion of the 
facility for a predetermined length of time. Examples: Scoreboards, new 
building, athletic fields, etc.   

 
e. In addition to value, an asset shall be considered to be major if one 
or more of the following apply: 

 
(1) It provides material economic value to the city; 

 
(2) It is iconic to the city; 
 
(3) It does not currently exist as an asset class within the 
inventory; 
 
(4) It is a structure or facility, including a portion of structure or 
facility; 
 
(5) It is land regardless of acreage      
 
(6) It is identified as important to one or more members of the 
city council after the council receives notice from the city manager 
as provided in subsection B2 of this section. 



 
f. An asset shall be considered to be a minor asset if one or more of 
the following apply: 

 
(1) The asset is a park bench, tree/plant, bike rack, or similar 
object installed in a public space. 
 
(2) The asset is not a major asset as described in subsection 
B1a of this section. 

 
4. The city manager shall give a minimum of fifteen (15) business days' 
notice to the city council of each naming request prior to initiating a naming 
process. The city council shall notify the city manager at the conclusion of the 
fifteen (15) business days if the city council wishes to use a legislative process 
for naming an asset. If the city council does not respond to duly given notice, the 
naming may proceed as provided in this chapter for a minor asset. Unless 
otherwise specified by the city council, no action shall be taken on a naming 
request until after the notice period has expired.  

 
3.40.030: NAMING CATEGORIES: 
 
The following asset naming categories are created: 
 
A. Category 1 - sponsorships: Following a request for qualifications or a request for 
proposals, the city may enter into an agreement with an individual or an organization 
whereby the naming of a city asset may be selected by such individual or organization, 
pursuant to the requirements of this chapter, in exchange for a cash or other contribution 
to the city. 
 
B. Category 2 - city recognitions: The city may elect to name a city asset to formally 
recognize significant contributions and support to the city by: 
 

1. An individual or organization; or 
 
2. A group of similarly situated individuals. 

 
C. Category 3 - tributes and memorials: As provided in this chapter, an individual 
may petition the city to name a city asset, such as a room, tree, flagpole, or park bench, 
as a tribute or memorial to an individual, group, event, or other thing. 
 
D. Category 4 - discretionary: If a petition does not apply to an asset naming 
category, it shall be left to the discretion of the city to name the asset.  
 
3.40.040: NAMING STANDARDS: 
 
A. Applicability: The provisions set forth in this section apply to the naming of any 



city asset, including, but not limited to: 
 

1. Opening of a new or refurbished city asset; 
 
2. Honoring an individual, group, or organization; 
 
3. Recognizing a gift, donation, sponsorship, or significant contribution to the 
city or the general public; and 
 
4. Improvements to an existing city asset. 

 
B. General Provisions: The following provisions shall apply to selection of any name 
associated with a sponsorship, city recognition, or a tribute or memorial: 
 

1. Consent: When a city asset is proposed to be named for an individual, 
before consideration of the proposal consent shall be obtained from such 
individual or, if such individual is deceased, the individual's next of kin. 

 
2. Prohibited Names: Unless otherwise determined by the city in its sole 
discretion, no name shall be chosen that:  

 
a. Causes confusion due to duplication of or similarity to an existing 
named facility;  
 
 
b. Promotes tobacco, alcohol, obscenity or a sexually oriented 
business;  
 
c. May have an inappropriate acronym, short form, or modification.  
d. Is discriminatory, derogatory, or otherwise creates controversy.  
e. Recognizes a single individual for a contribution similar or identical 
to a contribution made by others within a particularly group.  
 

 
3. Personal And Organization Names: The name of an individual or an 
organization, shall be considered only when such individual or organization has 
made significant contribution to the city by:  

 
f. Enhancing the quality of life and well being of the city; 
 
g. Contributing to the historical, cultural, or societal preservation of the 
community; 
 
h. Contributing a significant portion of project costs used for 
acquisition, development, improvement, or conveyance of land or a 
building; or 



 
i. Achieving personal or organizational excellence that represents the 
City of Holladay in a positive manner. 

 
4. Public Gifts: When selecting a name connected with a sponsorship, the 
following additional factors shall be considered: 

 
a. The dollar value of the contribution compared to the construction 
and ongoing operating and maintenance costs of the city asset to be 
named; 
 
b. Any financial sponsorship categories as may be established by the 
city to recognize different contribution amounts; 
 
c. The cost of establishing the naming; and 
 
d. In the case of a donated asset, projected ongoing operating and 
maintenance costs. 

 

5. Asset Name Rejection: The City, in its sole discretion, may reject any proposed 
asset donation or proposed name for a new or existing City asset.  

 
C. Tributes And Memorials: The following provisions shall apply to the selection  
 

1. Quality: An asset donated to the city shall conform to applicable city 
standards including, but not limited to, design, durability, and location. The city, in 
its sole discretion, may reject an offer to donate an asset that does not meet city 
standards. 
 
2. Maintenance: An asset donated to the city that is unique and not within 
any asset class ordinarily purchased and maintained by the city shall be 
maintained by the donor unless otherwise provided in an asset naming 
agreement.  
 
3. Ownership: Unless otherwise agreed to in advance and in writing, all 
donated property of whatever kind becomes and remains City property. The City 
assumes no liability for the loss, damage and/or replacement of City assets.  

 
3.40.050: CHANGING AN EXISTING ASSET NAME: 
 
A. Criteria: The name of a city asset with an existing name shall be changed only 
after consideration of the: 
 

1. Historical significance of the name; 
 



2. Impact on the currently named individual or organization; and 
 
3. Cost and impact of: 

 
a. Changing existing signage, if any; 
 
b. Rebuilding community recognition; and 
 
c. Updating records such as letterhead, databases, and promotional 
materials. 

 
B. Consideration: Each petition to change an existing name shall be considered on a 
case by case basis pursuant to applicable provisions of this chapter.  
 
3.40.060: ASSET NAME REMOVAL: 
 
A. End Of Service Life: When a city asset exceeds its service life, as reasonably 
determined by the city, or is destroyed through no fault of the city, the asset and its 
associated name may be removed. 
 
B. Extension: A named asset that has exceeded its service life may thereafter 
remain in service only if: 
 

1. Such remaining in service is approved by the city pursuant to an asset 
naming agreement; and 

 
2. The asset naming agreement: 

 
a. Specifies the length of time that the asset name may be used; and 
 
b. Provides for an endowment fund or other financial resources 
sufficient to pay the asset's ongoing maintenance costs. 

 
C. Council Action: Unless otherwise provided in an asset naming agreement, the city 
council may review, change, or remove the name of a city asset at any time consistent 
with the provisions of this chapter. 
 
D. Expiration: Except as otherwise provided in subsection C of this section, an asset 
name expires and may be available for renaming upon: 
 

1. The passage of twenty five (25) years; 
 
2. Unexpected natural events, such as flooding, earthquakes, or windstorms; 
 
3. The end of the asset's useful life or when the asset becomes beyond 
repair and must be replaced; or 



 
4. The termination date or event stated in any written agreement of the city 
with respect to such asset name. 

 
3.040.070: RULES AND PROCEDURES: 
 
The city manager may adopt rules, regulations, and procedures, including asset naming 
parameters, to implement the provisions of this chapter within the guidelines set out in 
this chapter.  



CITY OF HOLLADAY 
 

RESOLUTION NO. 2023- 

A RESOLUTION GRANTING ADVICE AND CONSENT OF THE CITY COUNCIL FOR THE 

APPOINTMENT OF BRIAN BERNDT TO THE PLANNING COMMISSION.  

WHEREAS, the City Manager has the responsibility and authority pursuant to Section 
2.08.010 City of Holladay, Code of Ordinances to appoint individuals to various boards and 
commissions; and 

WHEREAS, the City Manager has requested advice and consent of the City Council for the 
appointment of Brian Berndt from District 1; and 

WHEREAS, the City Council has the responsibility pursuant to Section 2.08.010 of the 
City Code to provide advice and consent on all appointments to City boards; and 

WHEREAS, the City Council has met in regular session to consider this appointment; 

NOW, THEREFORE, be it resolved by the City Council of the City of Holladay, Utah as 
follows: 

Section 1. The City Council hereby gives advice and consent for the appointment of 
Brian Berndt as a member of the Planning Commission from District, for a term of three (3) 
years, to expire on June 30, 2026 

Section 2. Effective Date. This Resolution shall take effect immediately upon its 
passage.  

PASSED AND APPROVED this 2nd day of November, 2023. 

HOLLADAY CITY COUNCIL 

By: ____________________________________ 
   Robert Dahle, Mayor 
 
 
 

[SEAL] VOTING: 
 Ty Brewer      Yea ___   Nay ___
 Matt Durham   Yea ___   Nay ___ 
 Paul Fotheringham Yea ___   Nay ___ 
 Drew Quinn  Yea ___   Nay ___ 
 Dan Gibbons  Yea ___   Nay ___ 
 Robert Dahle  Yea ___   Nay ___ 
 
 



CITY OF HOLLADAY 

RESOLUTION NO 2023- 

A RESOLUTION GRANTING ADVICE AND CONSENT OF THE CITY 

COUNCIL FOR THE APPOINTMENT OF MEMBERS TO THE DESIGN 

REVIEW BOARD AS ESTABLISHED IN SECTION 13.05A.010 OF THE 

HOLLADAY CITY CODE.  

WHEREAS, the City Manager has the responsibility and authority pursuant to Section 
2.16.010(c), City of Holladay, Code of Ordinances to appoint individuals to various boards and 
commissions; and 

WHEREAS, the City Manager has appointed five members to serve as members of the 
Design Review Board for staggered terms not to exceed three (3) years; and 

WHEREAS, the City Council has the responsibility pursuant to Section 2.12.010 to give 
advice and consent on all appointments to City boards and commissions; and 

WHEREAS, the City Council has met in a regular session to consider these appointments. 

NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Holladay that it 
gives its advice and consent to the appointment of the following to the Design Review Board for 
a term as specified.  Said term shall be as follows: 

 Name    Date Term Begins  Date Term Ends 

  Martha Bradley  11-2-2023   11-2-2026 

 Chris Ensign   11-2-2023   11-2-2025 

 Ashley Atkinson  11-2-2023   11-2-2026  

 Alyssa Lloyd   11-2-2023   11-2-2025 

 Heidi Brewer   11-2-2023   11-2-2026 

 Chris Layton   11-2-2023   11-2-2025 

PASSED AND APPROVED this 2nd day of November, 2023. 

 

HOLLADAY CITY COUNCIL 

By: ____________________________________ 
   Robert Dahle, Mayor 



CITY OF HOLLADAY 

RESOLUTION NO. 2023-30 
 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF HOLLADAY APPROVING 

AND AUTHORIZING THE EXECUTION OF A COMMUNITY RENEWABLE ENERGY 

PROGRAM AGREEMENT WITH ROCKY MOUNTAIN POWER, THE COMMUNITY 

RENEWABLE ENERGY AGENCY AND THE TOWNS, MUNICIPALITIES, AND 

COUNTIES OF COALVILLE CITY, COTTONWOOD HEIGHTS, EMIGRATION 

CANYON TOWNSHIP, FRANCIS CITY, GRAND COUNTY, KEARNS, MILLCREEK, 
MOAB CITY, OAKLEY CITY, OGDEN CITY, PARK CITY, SALT LAKE CITY, SALT 

LAKE COUNTY, SPRINGDALE CITY, SUMMIT COUNTY, TOWN OF ALTA, AND 

TOWN OF CASTLE VALLEY RELATING TO THE COMMUNITY RENEWABLE 

ENERGY ACT, THE AGREEMENT FOR PAYMENT OF THIRD-PARTY EXPERTISE, 
AND PAYMENT FOR OPT-OUT NOTICES 

 
WHEREAS, pursuant to the “Community Renewable Energy Act” (Utah Code Ann. §§ 54-

17-901 to -909), the City of Holladay is a member of the Community Renewable Energy 
Agency, an Agency formed pursuant to the Interlocal Cooperation Act, and has entered into an 
agreement entitled the Interlocal Cooperation Agreement Among Public Entities Regarding the 
Community Renewable Energy Program; and 

 
WHEREAS, a Community Renewable Energy Program Agreement (“Agreement”) has 

been prepared for approval and execution by and between the City, Rocky Mountain Power, the 
Community Renewable Energy Agency, and the other participating municipalities, a copy of 
which is attached hereto as Exhibit A, which states the purposes thereof, and the extent of the 
required participation of the parties and the rights, duties, responsibilities, and obligations of the 
parties pursuant to the City’s goal of achieving an amount equivalent to 100% of the annual 
electric energy supply for participating customers from renewable energy resources by 2030; and 

 
WHEREAS, the City Council of the City of Holladay desires to enter into the Agreement 

with Rocky Mountain Power, the Community Renewable Energy Agency, and the other 
participating municipalities for the benefit of the residents of the City of Holladay; 

 
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Holladay as 

follows: 
 

Section 1.  Approval. That certain Community Renewable Energy Program 
Agreement between the City of Holladay, Rocky Mountain Power, the Community Renewable 
Energy Agency, and the towns, municipalities and counties of Coalville City, Cottonwood 
Heights, Emigration Canyon Township, Francis City, Grand County, Kearns, Millcreek, Moab 
City, Oakley City, Ogden City, Park City, Salt Lake City, Salt Lake County, Springdale City, 
Summit County, Town of Alta, and Town of Castle Valley, attached hereto as Exhibit A, and 
incorporated herein by reference, is hereby approved. The Mayor of the City of Holladay is 
hereby authorized to sign the Agreement for and in behalf of the City. 



- 2 - 
  

Section 2. Severability. If any section, part or provision of this Resolution is held invalid 
or unenforceable, such invalidity or unenforceability shall not affect any other portion of this 
Resolution, and all sections, parts and provisions of this Resolution shall be severable. 

Section 3. Effective Date. This Resolution shall become effective immediately upon its 
approval by the City Council.  
 

  PASSED AND APPROVED this      day of November, 2023. 

HOLLADAY CITY COUNCIL 

By: ____________________________________ 
   Robert Dahle, Mayor  

 
[SEAL] VOTING: 
 Ty Brewer      Yea          Nay ___ 
 Matt Durham   Yea          Nay ___ 
 Paul Fotheringham Yea          Nay ___ 
 Drew Quinn  Yea          Nay ___ 
 Dan Gibbons  Yea          Nay ___ 
 Robert Dahle  Yea          Nay ___ 
ATTEST: 
 
_____________________________ 
Stephanie N. Carlson, MMC 
City Recorder 

 
DEPOSITED in the office of the City Recorder this       day of November, 2023. 
 
RECORDED this       day of November, 2023. 
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COMMUNITY RENEWABLE ENERGY PROGRAM AGREEMENT 
 

between 
 

ROCKY MOUNTAIN POWER 
 

and 
 

COMMUNITY RENEWABLE ENERGY AGENCY, TOWN OF ALTA, TOWN OF 
CASTLE VALLEY, COALVILLE CITY, CITY OF COTTONWOOD HEIGHTS, 

EMIGRATION CANYON TOWNSHIP, FRANCIS CITY, GRAND COUNTY, CITY OF 
HOLLADAY, KEARNS METRO TOWNSHIP, MILLCREEK, CITY OF MOAB, 
OAKLEY CITY, OGDEN CITY, PARK CITY, SALT LAKE CITY, SALT LAKE 

COUNTY, SUMMIT COUNTY, AND TOWN OF SPRINGDALE  
 

 

 

 

 

 

  



Execution Version 

Table of Appendices: 

 

Appendix A – List of Communities 

 

Appendix B – Agreement for Payment of Third-Party Expertise 

 

Appendix C – Memorandum of Understanding 

 

Appendix D – Communication Information 
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COMMUNITY RENEWABLE ENERGY PROGRAM AGREEMENT 
 

 This COMMUNITY RENEWABLE ENERGY PROGRAM AGREEMENT (this 

“Agreement”), entered into this ____ day of _______________, 2023 (“Execution Date”), is 

entered into between Rocky Mountain Power, an unincorporated division of PacifiCorp, an Oregon 

corporation (the “Company”), the Community Renewable Energy Agency, an agency formed 

pursuant to the Interlocal Cooperation Act (the “Agency”), and each of the towns, municipalities, 

and counties listed in Appendix A hereto (individually, a “Community” and collectively the 

“Communities”) (each party hereto sometimes referred to herein individually as a “Party” and 

collectively as the “Parties”). 

 

RECITALS 
 

 WHEREAS, in 2019, the Utah State Legislature enacted House Bill 411, codified at Utah 

Code §§ 54-17-901 to -909, known as the “Community Renewable Energy Act”; and 

 

WHEREAS, the Act authorizes the Public Service Commission of Utah to establish a 

community renewable energy program whereby qualifying communities may cooperate with 

qualified utilities to provide electric energy for participating customers from renewable energy 

resources, in an amount that equals their annual consumption; and 

 

WHEREAS, the Act further authorizes the Commission to adopt administrative rules to 

implement the Act and the Commission has adopted such rules as set forth in Utah Administrative 

Code R746-314-101 through -402 (“Rules”); and 

 

 WHEREAS, Company is a “qualified utility” as defined in Utah Code § 54-17-801; 

 

WHEREAS, the Rules require that a customer of a qualified utility may be served by the 

Program if, in addition to the requirements of the Act, the Community in which the customer 

resides also adopts an agreement with other eligible Communities to establish a decision-making 

process for Program design, resource solicitation, resource acquisition, and other Program issues 

and provides a means of ensuring that eligible Communities and those that become participating 

Communities will be able to reach a single joint decision on any necessary Program issues.  On 

March 31, 2021, the Communities entered into such an agreement, entitled the Interlocal 

Cooperation Agreement Among Public Entities Regarding the Community Renewable Energy 

Program (“Governance Agreement”), through which each Community is a member of the Agency, 

authorized under the Governance Agreement to make certain joint decisions on behalf of 

Communities that participate in the Program; and  

 

WHEREAS, the Act provides that a customer of a qualified utility may be served by the 

Program if the community in which the customer resides satisfies certain requirements, including, 

adopting a resolution required by Utah Code § 54-17-903(2)(a); entering into an agreement with a 

qualified utility as required by Utah Code § 54-17-903(2)(b); adopting a local ordinance as 

required by Utah Code § 54-17-903(2)(c); and complying with any other terms or conditions 

required by the Commission; and 
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WHEREAS, each Community has passed a resolution stating a goal of achieving an 

amount equivalent to 100% of the annual electric energy supply for participating customers from 

renewable energy resources by 2030, as required by Utah Code § 54-17-903(2)(a); and 

 

 WHEREAS, the Parties enter into this Agreement to satisfy the requirements of Utah Code 

§ 54-17-903(2)(b) and to address various issues related to the Program. 

 

 NOW, THEREFORE, for and in consideration of the mutual covenants and agreements 

hereinafter contained, the receipt and sufficiency of which are hereby acknowledged, Company, 

Agency, and each Community hereby agree to the following terms and conditions: 

 

SECTION 1 
DEFINITIONS 

 

1.1 Definitions. Whenever used herein, the following terms shall have the respective 

meanings set forth below, unless a different meaning is plainly required by the context, and when 

the defined meaning is intended, the term is capitalized: 

 

“Act” means the Community Renewable Energy Act, codified by the Utah State Legislature at 

Utah Code Ann. §§ 54-17-901 to -909, and as amended. 

 

“Agency” has the meaning set forth in the opening paragraph of this Agreement.  

 

“Application” means the application to be filed by the Company with the Commission seeking 

approval of the Program, as contemplated by Utah Code § 54-17-904(1). 

 

“Annexed Customer” means a retail electric customer of Company with an electric service address 

located within an area annexed into a Participating Community after the Implementation Date, 

beginning on the date that such person becomes an Eligible Customer. 

 

“Business Day” means every day other than a Saturday, Sunday or day which is a legal holiday in 

Utah on which banks are not generally open for business. 

 

“Cancelation Date” means the last day of the applicable Cancelation Period. 

 

“Cancelation Period” means the period during which a Participating Customer may opt-out of the 

Program without incurring a Termination Fee. The Cancelation Period shall be: 

(a) for Participating Customers that were Eligible Customers on the Implementation Date, 

the three billing cycles immediately following the applicable Commencement Date; or  

(b) for Participating Customers that were not Eligible Customers on the Implementation 

Date, but became Eligible Customers after the Implementation Date, the later of (i) the 

period specified in (a), above, or (ii) the 60-day period immediately following the 

applicable Commencement Date for such customer. 

 



Execution Version 

“Commencement Date” means the date on which an Eligible Customer becomes a Participating 

Customer and begins paying Program Rates.  For each Participating Customer, the 

Commencement Date shall be: 

(a) for Participating Customers that were Eligible Customers on the Implementation Date, 

the first day following the last day of the Implementation Period; or 

(b) for Participating Customers that were not Eligible Customers on the Implementation 

Date, but became Eligible Customers after the Implementation Date, the date the First 

Opt-out Notice is sent to such customer. 

 

“Commission” means the Public Service Commission of Utah created in Utah Code § 54-1-1. 

 

“Commission Approval” has the meaning set forth in Section 2.5 of this Agreement.   

 

“Communication” has the meaning provided in Section 12 of this Agreement. 

 

“Community” has the meaning set out in the opening paragraph of this Agreement. 

 

“County” means the unincorporated area of a county of the State of Utah. 

 

“Division” means the Division of Public Utilities created in Utah Code § 54-4a-1. 

 

“Eligible Customer” means a Person that is (a) a customer of the Company receiving retail electric 

service at a location within the boundary of a Participating Community, and (b) identified by the 

Company with a Tax Identifier associated with a Participating Community, but excluding any 

residential customer as specified in Utah Code §54-17-905(5) that is then receiving net metering 

service from the Company under the Company’s Utah electric service Schedule 135.  A Person 

that is not an Eligible Customer as of the Implementation Date may become an Eligible Customer 

after the Implementation Date by becoming either a New Customer or an Annexed Customer.   

 

“Exit Notice” means a notice provided to the Company by an Exiting Customer that indicates the 

Exiting Customer no longer wishes to participate in the Program, and that also includes the Exiting 

Customer’s name, account number, service address, and the telephone number associated with the 

account. 

 

“Exiting Customer” means a Participating Customer that elects to terminate its participation in the 

Program after the Cancelation Date applicable to that Participating Customer. 

 

“First Opt-out Notice,” means the first notice to be provided by the Company to an Eligible 

Customer, a New Customer, or an Annexed Customer pursuant to Utah Admin. Code Section 

R746-314-301; 

 

“Governance Agreement” has the meaning set forth in the recitals to this Agreement.  

 

“Governmental Authority” means any federal, state or other political subdivision thereof, having 

jurisdiction over the Parties, including any municipality, township or county, and any entity or 

body exercising executive, legislative, judicial, regulatory or administrative functions of or 
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pertaining to government, including any corporation or other Person owned or controlled by any 

of the foregoing; provided that the Communities and the Agency shall be deemed not to be a 

“Governmental Authority” for purposes of this Agreement. 

“Implementation Date” means the date following the Ordinance Deadline on which the First Opt-

out Notice is sent by Company to any Eligible Customer. 

 

“Implementation Period” means the 60-day period beginning on the Implementation Date. 

  

“Municipality” means a city or a town as defined in Utah Code § 10-1-104. 

 

“New Customer” means a Person other than an Annexed Customer that becomes an Eligible 

Customer within a Participating Community after the Implementation Date. 

 

“Office” means the Office of Consumer Services created in Utah Code § 54-10a-101 

 

“Opt-out Notice” means either the First Opt-out Notice or the Second Opt-out Notice, as well as 

any in-person visits required by Utah Code § 54-17-905(1)(c). 

 

“Ordinance” means an ordinance adopted by a Community that (a) establishes the Community’s 

participation in the Program, and (b) is consistent with the terms of this Agreement, each as 

required by Utah Code § 54-17-903(2)(c) in order for a Community to become a Participating 

Community. 

 

“Ordinance Deadline” means the date that is either ninety (90) days after the date of Commission 

Approval, or if such date falls on a day that is not a Business Day, then the next Business Day, 

which date represents the date by which each Community must adopt the Ordinance, as required 

by Utah Code § 54-17-903(3).   

 

“Participating Community” means a Community that is a Municipality or a County in Utah and 

that: 

(a) is a Party to this Agreement 

(b) has residents that are Participating Customers;  

(c) has adopted an Ordinance that is in full force and effect; and 

(d) otherwise meets the requirements of Utah Code § 54-17-903. 

 

“Participating Customer” means a Person that is a customer of the Company that: 

(a) takes electrical service from the Company at an address located within the boundary of 

a Participating Community;  

(b) has not exercised the right to opt out of participation in the Program prior to the 

Commencement Date; and 

(c) has not become an Exiting Customer. 

 

“Person” means an individual or any other legal entity. 

 

“Program” means the community renewable energy program to be implemented by Company as 

described in the Application, pursuant to the Act and as approved by the Commission. 
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“Program Rates” means the rates and fees charged to Participating Customers and Exiting 

Customers (a) intended to recover all costs and expenses incurred by the Company to implement 

and operate the Program in accordance with Utah Code § 54-17-904(4); and (b) intended to be 

utilized to help manage unanticipated Program costs and expenses, or to help offset the impacts of 

customers exiting the program.  

 

“Program Renewable Resource” means a Renewable Energy Resource procured to serve 

Participating Customers 

 

“Qualified Utility” means the Company. 

 

“Replaced Asset” means an existing thermal energy resource that (a) was built or acquired, in 

whole or in part, by the Company prior to the date of Commission Approval for the purpose of 

serving the Company’s customers, including customers within a Participating Community; and (b) 

is deemed to no longer serve Participating Customers.   

 

“Requirements of Law” means any applicable federal, state and local law, statute, regulation, rule, 

action, order, code or ordinance enacted, adopted, issued or promulgated by any Governmental 

Authority (including those pertaining to electrical, building, zoning, environmental and wildlife 

protection, and occupational safety and health); provided that Requirements of Law shall exclude 

any law, statute, regulation, rule, action, order code or ordinance issued by the Communities or the 

Agency to the extent not in conformity with the Program, Act, Rules, or this Agreement. 

 

“Second Opt-out Notice,” means the second notice to be provided by the Company to an Eligible 

Customer, a New Customer, or an Annexed Customer pursuant to Utah Admin. Code Section 

R746-314-302. 

 

“Tax Identifier” means an identifier used by the Company to designate meters and accounts that 

are associated with specific municipal or county taxing districts. 

 

“Termination Fee” means the fee, if any, to be assessed on and charged to an Exiting Customer 

pursuant to the terms of the Program and in accordance with Utah Code § 54-17-905(3)(c) and 

Utah Admin. Code Section R746-314-306. 

 

1.2 Rules of Interpretation; General. As of the Execution Date, and unless otherwise 

required by the context in which any term appears: (a) the singular includes the plural and vice 

versa; (b) references to “Sections”  or “Appendices” are to sections of or appendices to this 

Agreement; (c) “herein,” “hereof” and “hereunder” refer to this Agreement as a whole; (d) the 

masculine includes the feminine and neuter and vice versa; (e) “including,” “includes,” and 

“included” mean “including, without limitation” or “including, but not limited to”; (f) the word 

“or” is not necessarily exclusive; (g) reference to “days,” “months” and “years” means calendar 

days, months and years, respectively, unless expressly stated otherwise in this Agreement; and (h) 

any notices or other items required to be delivered on a “day” that is not a Business Day shall be 

required to be delivered on the next Business Day. 
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1.3 Terms Not to be Construed for or Against Either Party.  Each term in this 

Agreement must be construed according to its fair meaning and not strictly for or against either 

Party.  In the event an ambiguity or question of intent or interpretation arises with respect to this 

Agreement, this Agreement shall be construed as if drafted jointly by the Parties and no 

presumption or burden of proof shall arise favoring or disfavoring any Party by virtue of authorship 

of any of the provisions of this Agreement.  

 

1.4 Headings.  The headings used for the sections of this Agreement are for 

convenience and reference purposes only and in no way affect the meaning or interpretation of the 

provisions of this Agreement. 

 

SECTION 2 
TERM; CONDITIONS PRECEDENT 

 

2.1 Effective Date—Communities.  This Agreement shall be effective as between 

Company and each individual Community on the date that (a) the Agreement has been executed 

and delivered by both the Company and such Community, (b) Commission Approval has been 

obtained, and (c) such Community has enacted the Ordinance by the Ordinance Deadline (the 

“Community Effective Date”).  If any Community declines or fails to enact an Ordinance by the 

Ordinance Deadline, this Agreement shall be terminated with respect to that Community, and 

neither the Company nor that Community shall have or owe any rights or obligations to each other 

with respect to this Agreement as of the Ordinance Deadline. 

 

2.2 Effective Date—Agency.  This Agreement shall be effective as between the 

Company and the Agency when (a) it has been executed and delivered by both the Company, at 

least two (2) Communities, and the Agency, and (b) Commission Approval has been obtained (the 

“Agency Effective Date”).  If no Community enacts an Ordinance by the Ordinance Deadline, the 

Agreement shall be terminated in its entirety, and neither the Company nor the Agency nor any 

Community shall have or owe any rights or obligations to each other with respect to this Agreement 

as of the Ordinance Deadline. 

 

2.3 Obligations Prior to Effective Date.  Notwithstanding the provisions in Sections 2.1 

and 2.2, prior to the Community Effective Date and the Agency Effective Date, those rights and 

obligations hereunder expressly arising upon the Execution Date (including Sections 1.2 and the 

defined terms in Section 1.1) shall be effective as of the Execution Date, and Appendix B and 

Appendix C shall be effective as of the dates set forth in those agreements. 

 

2.4 Term. Unless earlier terminated as provided for herein, this Agreement shall 

remain in effect so long as the Program is in effect and the Communities have residents who are 

Eligible Customers or Participating Customers (the “Term”).   

 

2.5 Commission Approval or Denial.  Commission Approval shall be deemed to have 

been granted as of the date of a Commission order approving the Application.  Commission 

Approval shall be deemed to have been denied as of the date that the Commission issues an order 
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declining to establish a Program as described in the Application, or an order requiring material 

modifications to the Program as described in the Application that are not acceptable to Company 

or Agency, each in its sole discretion.   

 

2.6 Termination in Event of Commission Denial.  If Commission Approval is denied 

pursuant to Section 2.5, the Agreement will terminate with respect to all Parties and all future 

obligations of the Parties under this Agreement (other than the provisions which by their terms are 

intended to survive the termination of this Agreement) shall be terminated without further liability 

of any Party.  Under no circumstances shall any Party have any liability to any other Party due to 

a denial of Commission Approval.  

 

2.7 Community Participation Through Agency.  Company shall implement only a 

single Program, and the Communities shall participate in the Program through the Agency.  The 

Agency shall represent the Communities in all communications with Company pertaining to this 

Agreement and the Program, including, without limitation, any necessary communications relating 

to Program design and implementation, and solicitation and acquisition of Renewable Energy 

Resources for the Program.  Notwithstanding the forgoing, or anything else in this Agreement to 

the contrary, the Communities shall be individually responsible for the obligations imposed 

pursuant to Section 5.2 and Utah Code § 54-17-905(6)(a), and the Agency shall have no financial 

obligations on behalf of any Community except those identified in Appendix B and Appendix C 

hereto. 

 

SECTION 3 
 

[RESERVED] 

 

SECTION 4 
STIPULATION OF PAYMENT FOR THIRD-PARTY EXPERTISE 

 

4.1 Stipulation of Payment for Third-Party Expertise.  On July 25, 2022, the Agency 

(acting on behalf of the Communities) and the Company entered into the Agreement for Payment 

of Third-Party Expertise to address payment by the Communities to the Company for third-party 

expertise contracted for by the Division of Public Utilities and the Office of Consumer Services as 

required by Utah Code § 54-17-903(2)(b)(i)(A).  A true and correct copy of the Agreement for 

Payment of Third-Party Expertise is attached hereto as Appendix B.  Also on July 25, 2022, each 

of the Company, the Agency, the Division of Public Utilities, and the Office of Consumer Services 

entered into a Memorandum of Understanding to facilitate the payments contemplated in the 

Agreement for Payment of Third-Party Expertise.  A true and correct copy of the Memorandum of 

Understanding is attached hereto as Appendix C.  The Parties reiterate and reaffirm their respective 

covenants and obligations set forth in the Agreement for Payment of Third-Party Expertise and the 

Memorandum of Understanding.  Payments made to the Company pursuant to the Agreement for 

Payment of Third-Party Expertise shall be facilitated by the Agency consistent with and pursuant 

to the terms of this Agreement.  The Parties further agree that the Agreement for Payment of Third-

Party Expertise, the Memorandum of Understanding, and this Section 4.1 satisfy the Parties’ 

respective obligations under Utah Code § 54-17-903(2)(b)(i)(A). 

 



Execution Version 

SECTION 5 
STIPULATION OF PAYMENT FOR CUSTOMER OPT-OUT NOTICES 

 

5.1 Notices.  The Company will provide, in a form approved by the Commission, the 

Opt-out Notices to Eligible Customers, New Customers, and Annexed Customers at the times and 

in the form required by Requirements of Law and the Commission.   

 

5.2 Stipulation of Payment for Opt-out Notices as of Implementation Date.  The actual 

costs incurred by the Company in providing the Opt-out Notices (including any in person visits, 

as required by Utah Code § 54-17-905(1)(c)) to Eligible Customers within the Participating 

Communities as of the Implementation Date shall be paid by the Participating Community in 

which each such Eligible Customer is located.  Each Participating Community shall pay to the 

Company its actual cost of providing these Opt-out Notices, as set forth herein: 

 

The Company shall within one hundred eighty (180) days of the Implementation Date send one or 

more invoices to each Participating Community for the actual costs of providing Opt-out Notices 

to the Eligible Customers as of the Implementation Date in each such Participating Community.  

Each invoice shall identify actual cost of providing the Opt-out Notices and in person visits, as 

required by Utah Code § 54-17-903, to Company’s Eligible Customers in the Participating 

Community, the total number of Eligible Customers to which the Opt-out Notices were provided 

within the Participating Community, and the Company’s average cost per Opt-out Notice.  The 

Company shall send a copy of each such invoice to the Agency.  Within thirty (30) days of its 

receipt of any such invoice, each Participating Community shall provide payment to the Company 

for the amount of any invoiced costs it does not dispute and a written response identifying any 

costs in dispute.  

 

5.3 Dispute Resolution.  Disputes regarding the amount of invoices from the Company 

outlined in Section 5.2 swill be resolved pursuant to Section 21. 

 

SECTION 6 
 

[RESERVED] 

 

SECTION 7 
TERMINATION FEES 

 

7.1 Unpaid Termination Fees.  Any Termination Fees that remain unpaid to Company 

upon dissolution of the Program and/or termination of this Agreement shall not be the obligation 

of Company, but shall be paid to Company as provided by the Commission and the Program.  The 

Parties agree that this Section 7.1 satisfies the obligations of Utah Code § 54-17-903(2)(b)(ii). 

 

SECTION 8 
 

[RESERVED] 
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SECTION 9 
REPLACED ASSET 

 

9.1 No Initially Proposed Replaced Asset.  As of the Execution Date of this Agreement, 

the Communities do not identify any initially proposed Replaced Asset, as that term is defined 

herein and in Utah Code § 54-17-902(15).  The Parties agree that this Section 9.1 satisfies the 

obligations of Utah Code § 54-17-903(b)(iii). 

 

SECTION 10 
REPRESENTATIONS AND WARRANTIES; DEFAULTS AND REMEDIES 

 

10.1 Representations and Warranties of Agency.  The Agency represents and warrants 

that as of the Execution Date, and throughout the Term: 

 

(a) The Governance Agreement is in full force and effect; 

 

(b) It is duly formed and validly existing pursuant to the Governance 

Agreement and in conformance with the Interlocal Cooperation Act, Utah Code Section 

11-13-101 through 11-13-608, for the purpose of taking joint or cooperative action 

pursuant to Utah Code Section 11-13-202(1)(a); 

 

(c) It has the requisite power and authority to execute and deliver this 

Agreement and to perform its obligations under this Agreement in accordance with the 

terms hereof, and has funds sufficient to meet its reasonably anticipated financial 

obligations under this Agreement; 

 

(d) It has authority to make decisions regarding aspects of Program 

administration consistent with the Governance Agreement and that each of the 

Communities has agreed to be bound by such decisions, provided, however, that any 

amendment of this Agreement shall be made only in writing executed by each of the Parties 

hereto.  For the avoidance of doubt, the Agency does not have authority to bind the 

Communities on matters outside the scope of the authority granted to the Agency in the 

Governance Agreement; 

 

(e) The execution and delivery of this Agreement by Agency and the 

performance of its obligations in this Agreement does not and will not contravene or result 

in a violation or breach of or default under any provision of its organizational documents, 

the Governance Agreement, any indenture, mortgage, security instrument or undertaking, 

or other material agreement to which it is a party or by which its assets are bound, or any 

Requirements of Law applicable to it; and 

 

(f) This Agreement is its valid and legally binding obligation, enforceable 

against Agency in accordance with the terms of this Agreement, except as enforceability 

may be limited by Utah law and applicable bankruptcy, insolvency or similar laws affecting 

the enforcement of creditors’ rights generally and general principles of equity. 
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10.2 Representations and Warranties of Communities.  Each Community represents and 

warrants that as of the Execution Date and throughout the Term: 

(a) It is a party to the Governance Agreement, and the Governance Agreement

is in full force and effect; 

(b) It is a Municipality or County duly formed and validly existing pursuant to

and in conformance with the laws of the State of Utah; 

(c) It has the requisite power and authority to execute and deliver this

Agreement and to perform its obligations under this Agreement in accordance with the 

terms hereof, and has taken all actions necessary to appropriate funds sufficient to meet its 

reasonably anticipated financial obligations under this Agreement; provided, however,   

that, to the extent not already appropriated, all financial commitments by the Communities 

shall be subject to the appropriation of funds approved by the legislative bodies of each 

Community, as applicable, and the limitations on future budget commitments provided 

under applicable Utah law, including the Utah Constitution; 

(d) It has authorized the Agency to make decisions regarding aspects of

Program administration consistent with the Governance Agreement and that such decisions 

by the Agency bind the Community in connection with this Agreement, provided, however, 

that any amendment of this Agreement shall be made only in writing executed by each of 

the Parties hereto.  For the avoidance of doubt, the Agency has authority to bind the 

Community only (1) on decisions within the scope of the authority granted to the Agency 

in the Governance Agreement, and (2) for so long as the Community remains a member of 

the Agency; 

(e) The execution and delivery of this Agreement by it, and the performance of

its obligations in this Agreement does not and will not contravene or result in a violation 

or breach of or default under any provision of its organizational documents, the 

Governance Agreement, any indenture, mortgage, security instrument or undertaking, or 

other material agreement to which it is a party or by which its assets are bound, or any 

Requirements of Law applicable to it; and 

(f) This Agreement is its valid and legally binding obligation, enforceable

against it in accordance with the terms of this Agreement, except as enforceability may be 

limited by Utah law and applicable bankruptcy, insolvency or similar laws affecting the 

enforcement of creditors’ rights generally and general principles of equity. 

10.3 Representations and Warranties of Company.  Company represents and warrants 

that as of the Execution Date and throughout the Term: 

(a) It is duly incorporated, validly existing and in good standing under the laws

of the State of its incorporation.  It is duly qualified or licensed to do business and is in 

good standing in all jurisdictions in which the execution and delivery of this Agreement 

and performance of its obligations under this Agreement makes qualification necessary, 
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except where the failure to be so qualified, licensed or in good standing would not 

reasonably be expected to materially and adversely affect its ability to perform its 

obligations under this Agreement. 

 

(b) It has the requisite power and authority to execute and deliver this 

Agreement and to perform its obligations under this Agreement in accordance with the 

terms hereof. 

 

(c) It has taken all corporate actions required to be taken by it to authorize the 

execution, delivery and performance of this Agreement and the consummation of the 

transactions contemplated hereby. 

 

(d) The execution and delivery of this Agreement and the performance of its 

obligations in this Agreement does not and will not contravene or result in a violation or 

breach of or default under any provision of its organizational documents, any indenture, 

mortgage, security instrument or undertaking, or other material agreement to which it is a 

party or by which its assets are bound, or any Requirement of Law applicable to it. 

 

(e) This Agreement is its valid and legally binding obligation, enforceable 

against Company in accordance with the terms of this Agreement, except as enforceability 

may be limited by applicable bankruptcy, insolvency or similar laws affecting the 

enforcement of creditors’ rights generally and general principles of equity. 

 

10.4 Defaults.  An event of default (“Event of Default”) shall occur with respect to a 

Party (the “Defaulting Party”) upon the occurrence of any of the following events and the 

expiration of any applicable cure period provided for below: 

 

(a) The Defaulting Party fails to make a payment when due under this 

Agreement and such failure is not cured within ten (10) Business Days after the other Party 

gives notice to the Defaulting Party of such non-performance.  

 

(b) The Defaulting Party breaches one of its representations or warranties in 

this Agreement (other than those representations or warranties identified in Section 10.4(c) 

or Section 10.4(d)) and such breach is not cured within thirty (30) days after the other Party 

gives the Defaulting Party notice of such breach; provided, however, that if such breach is 

not reasonably capable of being cured within the thirty (30) day cure period but is 

reasonably capable of being cured within ninety (90) days, then the Defaulting Party will 

have an additional reasonable period of time to cure the breach, not to exceed ninety (90) 

days following the date of such notice of breach, provided that the Defaulting Party 

provides to the other Party a remediation plan within fifteen (15) days following the date 

of such notice of breach and the Defaulting Party promptly commences and diligently 

pursues the remediation plan. 

 

(c) The Agency breaches its representations or warranties in Section 10.1(a) or 

Section 10.1(b). 
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(d) A Community breaches its representations or warranties in Section 10.2(a), 

Section 10.2(b) or Section 10.2(d). 

 

(e) The Company breaches its representations or warranties in Section 10.3(a) 

or Section 10.3(b). 

 

(f) The Defaulting Party fails to perform any material obligation in this 

Agreement for which an exclusive remedy is not provided in this Agreement and which is 

not otherwise an identified Event of Default in this Agreement, and such non-performance 

is not cured within thirty (30) days after the other Party gives the Defaulting Party notice 

of such non-performance; provided, however, that if such non-performance is not 

reasonably capable of being cured within the thirty (30) day cure period but is reasonably 

capable of being cured within ninety (90) days, then the Defaulting Party will have an 

additional reasonable period of time to cure such non-performance, not to exceed ninety 

(90) days following the date of such notice of non-performance, provided that the 

Defaulting Party provides to the other Party a remediation plan within fifteen (15) days 

following the date of such notice of non-performance and the Defaulting Party promptly 

commences and diligently pursues such remediation plan. 

 

10.5 Termination and Remedies.  Except as limited by Section 2.5 of this Agreement, 

and except where a remedy is expressly described herein as a Party’s sole or exclusive remedy, 

from the occurrence and during the continuance of an Event of Default, the non-Defaulting Party 

will be entitled to all remedies available at law or in equity, and may terminate this Agreement as 

to the Defaulting Party by written notice delivered to the Defaulting Party designating the date of 

termination no less than fifteen (15) days before such termination date.  The notice required under 

this Section 10.5 may be provided in the notice of non-performance delivered pursuant to Section 

10.4(b) or Section 10.4(f) (and does not have to be a separate notice), provided it complies with 

the terms of this Section 10.5. 

 

10.6 Duty/Right to Mitigate.  Each Party agrees that it has a duty to mitigate damages 

and may use commercially reasonable efforts to minimize any damages it may incur as a result of 

the other Party’s non-performance of its obligations under this Agreement. 

 

10.7 Limitation of Liability.  NOTWITHSTANDING ANYTHING TO THE 
CONTRARY IN THIS AGREEMENT, NO PARTY WILL BE LIABLE TO ANY OTHER 
PARTY FOR SPECIAL, PUNITIVE, INDIRECT, EXEMPLARY OR CONSEQUENTIAL 
DAMAGES, WHETHER SUCH DAMAGES ARE ALLOWED OR PROVIDED BY 
CONTRACT, TORT (INCLUDING NEGLIGENCE), STRICT LIABILITY, STATUTE 
OR OTHERWISE.   
 

SECTION 11 
FORCE MAJEURE 

 

11.1 Definition of Force Majeure.  “Force Majeure” or an “event of Force Majeure” 

means an event or circumstance that prevents a Party (the “Affected Party”) from performing, in 

whole or in part, an obligation under this Agreement and that: (a) is not reasonably anticipated by 
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the Affected Party as of the Execution Date; (b) is not within the reasonable control of the Affected 

Party or its Affiliates; (c) is not the result of the negligence or fault or the failure to act by the 

Affected Party or its Affiliates; and (d) could not be overcome or its effects mitigated by the use 

of due diligence by the Affected Party or its Affiliates.  Force Majeure includes the following types 

of events and circumstances (but only to the extent that such events or circumstances satisfy the 

requirements in the preceding sentence): tornado, hurricane, tsunami, flood, earthquake and other 

acts of God; fire; explosion; invasion, acts of terrorism, war (declared or undeclared) or other 

armed conflict (except as excluded below); riot, revolution, insurrection or  similar civil 

disturbance; global pandemic (except as excluded below); sabotage; strikes, walkouts, lock-outs, 

work stoppages, or other labor disputes; and action or restraint by Governmental Authority (except 

as excluded below); provided that the Affected Party has not applied for or assisted in the 

application for, and has opposed to the extent reasonable, such action or restraint.  Notwithstanding 

the foregoing, none of the following shall constitute Force Majeure:  (i) economic hardship, 

including lack of money or the increased cost of electricity, steel, labor, or transportation; (ii)  the 

imposition upon a Party of costs or taxes; and (iii) the occurrence after the Execution Date, of an 

enactment, promulgation, modification or repeal of one or more Requirements of Law, including 

regulations or national defense requirements that affects the cost or ability of either Party to 

perform under this Agreement.  

 

11.2 Suspension of Performance.  Neither Party will be liable for any delay in or failure 

to perform its obligations under this Agreement, nor will any such delay or failure become an 

Event of Default, to the extent such delay or failure is substantially caused by Force Majeure, 

provided that the Affected Party: (a) provides prompt (and, in any event, not more than ten (10) 

days’) notice following knowledge of the impact of such event of Force Majeure to the other Party, 

describing the particulars of the event of Force Majeure and giving an estimate of its expected 

duration and the probable impact on the performance of its obligations under this Agreement; (b) 

exercises all reasonable efforts to continue to perform its obligations under this Agreement; (c) 

uses commercially reasonable efforts to mitigate the impact of such event of Force Majeure so that 

the suspension of performance is no greater in scope and no longer in duration than is dictated by 

the event of Force Majeure; (d) exercises all reasonable efforts to mitigate or limit damages to the 

other Party resulting from the event of Force Majeure; and (e) provides prompt notice to the other 

Party of the cessation of the event of Force Majeure. 

 

11.3 Force Majeure Does Not Affect Other Obligations.  No obligations of either Party 

that arose before an event of Force Majeure or after an event of Force Majeure that were unaffected 

by such event of Force Majeure shall be excused by such event of Force Majeure. 

 

11.4 Strikes.  Notwithstanding any other provision of this Agreement to the contrary, 

neither Party will be required to settle any strike, walkout, lockout, work stoppage or other labor 

dispute on terms which, in the sole judgment of the Party involved in the strike, walkout, lockout 

or other labor dispute, are contrary to its best interests. 

 

11.5 Right to Terminate.  If an event of Force Majeure prevents an Affected Party from 

substantially performing its obligations under this Agreement for a period exceeding one hundred 

eighty (180) consecutive days (despite the Affected Party’s diligent efforts to remedy its inability 

to perform), then the other Party may terminate this Agreement by giving ten (10) days prior notice 
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to the Affected Party; provided, however, that the effectiveness of any such termination notice 

shall be conditioned on review and approval by the Commission.  Upon such termination, neither 

Party will have any liability to the other Party with respect to the period following the effective 

date of such termination; provided, however, that this Agreement will remain in effect to the extent 

necessary to facilitate the settlement of all liabilities and obligations arising under this Agreement 

before the effective date of such termination. 

 
SECTION 12 

COMMUNICATIONS AND NOTICE 

 

12.1 Addresses and Delivery Methods.  All notices (other than Opt-out Notices), 

requests, demands, submittals, waivers and other communications required or permitted to be 

given by one Party to another Party under this Agreement (each, a “Communication”) shall, unless 

expressly specified otherwise, be in writing and shall be addressed, except as otherwise stated 

herein, to the addressees and addresses set out in Appendix D, as the same may be modified from 

time to time by Communication from the respective Party to the other Parties.  All other 

Communications required by this Agreement shall be sent by regular first class U.S. mail, 

registered or certified U.S. mail (postage paid return receipt requested), overnight courier delivery, 

or electronic mail.  Such Communications will be deemed effective and given upon receipt by the 

addressee, except that Communications transmitted by electronic mail shall be deemed effective 

and given on the day (if a Business Day and, if not, on the next following Business Day) on which 

it is transmitted if transmitted before 17:00 Prevailing Mountain Time, and if transmitted after that 

time, on the following Business Day, provided that Communications transmitted by electronic mail 

must be confirmed as received by the recipient or followed up by Communications by other means 

as provided for in this Section to be effective.  If any Communication sent by regular first class 

U.S. mail, registered or certified U.S. mail postage paid return receipt requested, or overnight 

courier delivery is tendered to an addressee set out in Appendix D, as the same may be modified 

from time to time by Communication from the respective Party to the other Party, and the delivery 

thereof is refused by such addressee, then such Communication shall be deemed given and 

effective upon such tender.  In addition, Communication of termination of this Agreement under 

Section 10.5 must contain the information required by Section 10.5 and, where Company is the 

Defaulting Party, must be sent to the attention of the then-current President and General Counsel 

of Company.  

 
SECTION 13 

CONFIDENTIALITY 

 

13.1 Confidential Business Information.  The following constitutes “Confidential 

Business Information,” whether oral or written:  (a) the Parties’ proposals and negotiations 

concerning this Agreement, made or conducted prior to the Effective Date; (b) drafts of the 

Program Application; and (c) any information delivered by Company to the Agency and 

Communities prior to or after the Execution Date relating to procurement of Program resources, 

including but not limited to Company information relating to the terms of agreements under which 

Company may procure Program resources.  Communities and Company each agree to hold such 

Confidential Business Information wholly confidential, except as expressly provided in this 

Agreement.  “Confidential Business Information” shall not include information that: (i) is in or 
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enters the public domain through no fault of the Party receiving such information; or (ii) was in 

the possession of the receiving Party prior to delivery by the delivering party, other than through 

delivery thereof as specified in subsections (a) and (b) above.  A Party providing any Confidential 

Business Information under this Agreement shall clearly mark all pages of all documents and 

materials to be treated as Confidential Business Information with the term “Confidential” on the 

front of each page, document or material.  If the Confidential Business Information is transmitted 

by electronic means the title or subject line shall indicate the information is Confidential Business 

Information.  All Confidential Business Information shall be maintained as confidential, pursuant 

to the terms of this Section 13, for a period of two (2) years from the date it is received by the 

receiving Party unless otherwise agreed to in writing by the Parties. 

 

13.2 Duty to Maintain Confidentiality.  Each Party agrees not to disclose Confidential 

Business Information to any other Person (other than its Affiliates, accountants, auditors, counsel, 

consultants, investors or prospective investors (including tax equity investors), Lenders or 

prospective Lenders, employees, officers and directors, or Customer), without the prior written 

consent of the other Party; provided that: (a) either Party may disclose Confidential Business 

Information, if and to the extent such disclosure is required: (i) by Requirements of Law or 

securities exchange requirement; (ii) in order for Company to receive regulatory recovery of 

expenses related to this Agreement; (iii) pursuant to an order of a Governmental Authority; or (iv) 

in order to enforce this Agreement or to seek approval hereof; and (b) notwithstanding any other 

provision hereof, Company may in its sole discretion disclose or otherwise use for any purpose in 

its sole discretion the Confidential Business Information described in Section 13.1(b).  In the event 

a Party is required by Requirements of Law to disclose Confidential Business Information, such 

Party shall to the extent possible promptly notify the other Party of the obligation to disclose such 

information. 

 

13.3 Company Regulatory Compliance.  The Parties acknowledge that Company is 

required by law or regulation to report certain information that is or could otherwise embody 

Confidential Business Information from time to time.  Such reports include models, filings, reports 

of Company’s net power costs, general rate case filings, power cost adjustment mechanisms, 

FERC-required reporting such as those made on FERC Form 1 or Form 714, market power and 

market monitoring reports, annual state reports that include resources and loads, integrated 

resource planning reports, reports to entities such as NERC, WECC, Pacific Northwest Utility 

Coordinating Committee, WREGIS, or similar or successor organizations, forms, filings, or 

reports, the specific names of which may vary by jurisdiction, along with supporting 

documentation.  Additionally, in regulatory proceedings in all state and federal jurisdictions in 

which it does business, Company will from time to time be required to produce Confidential 

Business Information.  Company may use its business judgment in its compliance with all of the 

foregoing and the appropriate level of confidentiality it seeks for such disclosures.  Company may 

submit Confidential Business Information in regulatory proceedings without notice to Seller. 

 

13.4 Agency and Communities’ GRAMA Compliance.  Company acknowledges that 

Agency and Communities are subject to the Utah Government Records Access and Management 

Act, Utah Code Ann., Section 63G-2-101 to -901, as amended (“GRAMA”); that certain records 

within Agency’s and Communities’ possession or control may be subject to public disclosure; and 

that Agency’s and Communities’ confidentiality obligations in this Agreement shall be subject in 
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all respects to compliance with GRAMA; and that Agency and Communities may be required by 

law to produce certain information that is or could otherwise embody Confidential Business 

Information.  Pursuant to Section 63G-2-309 of GRAMA, any Confidential Business Information 

provided to Agency and Communities that Company believes should be protected from disclosure 

must be accompanied by a written claim of confidentiality and a concise statement of reasons 

supporting such claim.  The Agency and the Communities may use their best judgment in their 

compliance with GRAMA.  The Agency and Communities may produce Confidential Business 

Information in response to a valid GRAMA request without notice to Company. 

 

13.5 Irreparable Injury; Remedies.  Each Party agrees that violation of the terms of this 

Section 13 constitutes irreparable harm to the other Party, and that the harmed Party may seek any 

and all remedies available to it at law or in equity, including injunctive relief. 

 

13.6 NEWS RELEASES AND PUBLICITY.  BEFORE ANY PARTY ISSUES 
ANY NEWS RELEASE OR PUBLICLY DISTRIBUTED PROMOTIONAL MATERIAL 
THAT MENTIONS THE PROGRAM OR ANY ASPECT OF PROGRAM 
ADMINISTRATION, INCLUDING BUT NOT LIMITED TO THE PROCUREMENT OF 
RENEWABLE ENERGY RESOURCES FOR PURPOSES OF SERVING 
PARTICIPATING CUSTOMERS, SUCH PARTY WILL FIRST PROVIDE A COPY 
THEREOF TO ALL OTHER PARTIES (OR IN THE CASE OF PROMOTIONAL 
MATERIALS PREPARED BY THE COMPANY, TO THE AGENCY) FOR REVIEW 
AND APPROVAL, WHICH APPROVAL SHALL NOT BE UNREASONABLY 
WITHHELD, CONDITIONED OR DELAYED, AND SHALL BE DEEMED PROVIDED 
IF THE REVIEWING PARTY DOES NOT PROVIDE RESPONSE WITHIN FIVE (5) 
BUSINESS DAYS.  ANY USE OF BERKSHIRE HATHAWAY’S NAME REQUIRES 
COMPANY’S PRIOR WRITTEN CONSENT.  FOR THE AVOIDANCE OF DOUBT, 
THIS SECTION 13.6 DOES NOT AFFECT THE ABILITY OF ANY PARTY FROM 
DISCUSSING THE PROGRAM OR ANY ASPECT OF PROGRAM ADMINISTRATION 
DURING OPEN MEETINGS OR IN RESPONSE TO INQUIRIES BY CONSTITUENTS, 
CUSTOMERS, OR THE MEDIA, AND DOES NOT RESTRICT ANY PARTY’S 
STATEMENTS (WHETHER WRITTEN OR ORAL) BEFORE THE UTAH PUBLIC 
SERVICE COMMISSION.   
 

SECTION 14 
DISAGREEMENTS 

 

14.1 Negotiations.  Prior to proceeding with formal dispute resolution, the Parties must 

first attempt in good faith to resolve informally all disputes arising out of, related to or in 

connection with this Agreement.  Any Party may give the other Party notice of any dispute not 

resolved in the normal course of business.  Executives of both Parties at levels one level above 

those employees who have previously been involved in the dispute must meet at a mutually 

acceptable time and place within ten (10) days after delivery of such notice, and thereafter as often 

as they reasonably deem necessary, to exchange relevant information and to attempt to resolve the 

dispute.  If the matter has not been resolved within thirty (30) days after the referral of the dispute 

to such executives, or if no meeting of such executives has taken place within fifteen (15) days 

after such referral, then, subject to the terms of this Agreement either Party may initiate any legal 
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remedies available to the Party.  No statements of position or offers of settlement made in the 

course of the dispute process described in this Section 14.1 will: (a) be offered into evidence for 

any purpose in any litigation between the Parties; (b) be used in any manner against either Party 

in any such litigation; or (c) constitute an admission or waiver of rights by either Party in 

connection with any such litigation.  At the request of either Party, any such statements and offers 

of settlement, and all copies thereof, will be promptly returned to the Party providing the same.   

 

14.2 Choice of Forum.  Each Party irrevocably consents and agrees that any legal action 

or proceeding arising out of this Agreement or the actions of the Parties leading up to this 

Agreement (“Proceedings”) will be brought exclusively in the Third Judicial District Court in and 

for Salt Lake County, State of Utah.  By execution and delivery of this Agreement, each Party: (a) 

accepts the exclusive jurisdiction of such courts and waives any objection that it may now or 

hereafter have to the exercise of personal jurisdiction by such courts over each Party for the 

purpose of the Proceedings; (b) irrevocably agrees to be bound by any final judgment (after any 

and all appeals) of any such courts arising out of the Proceedings; (c) irrevocably waives, to the 

fullest extent permitted by law, any objection that it may now or hereafter have to the laying of 

venue of any of the Proceedings brought in such courts (including any claim that any such 

Proceeding has been brought in an inconvenient forum) in connection herewith; (d) agrees that 

service of process in any such Proceeding may be effected by mailing a copy thereof by registered 

or certified mail, postage prepaid, to such Party at its address stated in this Agreement; and (e) 

agrees that nothing in this Agreement affects the right to effect service of process in any other 

manner permitted by law. 

 

14.3 Third-Party Beneficiaries.  This Agreement shall not be construed to create rights 

in, or to grant remedies to, any third party as a beneficiary of this Agreement or any duty, obligation 

or undertaking established herein. 

 

SECTION 15 
MISCELLANEOUS 

 

 15.1 Agency and Communities as Political Subdivisions of the State of Utah.  Company 

acknowledges that Agency and Communities are Political Subdivisions of the State of Utah under 

the Governmental Immunity Act of Utah, Utah Code Ann., Section 63G-7-101 et seq., as amended 

(“Immunity Act”).  Nothing in this Agreement shall be construed as a waiver by Agency or 

Communities of any protections, rights, remedies, or defenses applicable to Agency of 

Communities under the Immunity Act, including without limitation, the provisions of Section 

63G-7-604 regarding limitation on judgments, or other applicable law.  It is not the intent of 

Agency or Communities to incur by contract any liability for the operations, acts, or omissions of 

Company or any third party and nothing in this Agreement shall be so interpreted or construed.  

Without limiting the generality of the foregoing, and notwithstanding any provisions to the 

contrary in this Agreement, the obligations of Agency and Communities in this Agreement to 

defend, indemnify, and hold harmless are subject to the Immunity Act, are limited to the amounts 

established in Section 63G-7-604 of the Immunity Act, and are further limited only to claims that 

arise directly and solely from the negligent acts or omissions of Agency or Communities. 
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 15.2 Counterparts.  This Agreement may be executed in counterparts, each of which will 

be deemed to be an original, but all such counterparts will together constitute but one and the same 

instrument.  Company, Agency, and Communities may retain duplicate copies of this Agreement, 

which will be considered equivalent to this original. 

 

 15.3 Several Obligations.  Nothing in this Agreement will be construed to create an 

association, trust, partnership or joint venture or to impose a trust, partnership or fiduciary duty on 

or between any of the Parties. 

 

 15.4 Choice of Law.  This Agreement will be interpreted and enforced in accordance 

with the laws of the State of Utah, without applying any choice of law rules that may direct the 

application of the laws of another jurisdiction. 

 

 15.5 Partial Invalidity.  Without limiting Section 10.7 of this Agreement, if any term, 

provision or condition of this Agreement is held to be invalid, void or unenforceable by a 

Governmental Authority and such holding is subject to no further appeal or judicial review, then 

such invalid, void, or unenforceable term, provision or condition shall be deemed severed from 

this Agreement and all remaining terms, provisions and conditions of this Agreement shall 

continue in full force and effect.  The Parties shall endeavor in good faith to replace such invalid, 

void or unenforceable terms, provisions or conditions with valid and enforceable terms, provisions 

or conditions which achieve the purpose intended by the Parties to the greatest extent permitted by 

law and preserve the balance of the economics and equities contemplated by this Agreement in all 

material respects. 

 

 15.6 Non-Waiver.  No waiver of any provision of this Agreement will be effective unless 

the waiver is provided in writing that (a) expressly identifies the provision being waived and (b) 

is executed by the Party waiving the provision.  A Party’s waiver of one or more failures by the 

other Party in the performance of any of the provisions of this Agreement will not be construed as 

a waiver of any other failure or failures, whether of a like kind or different nature. 

 

15.7 Restriction on Assignments.  Except as provided in this Section 17.1, no Party may 

transfer, sell, pledge, encumber or assign (collectively, “Assign”) this Agreement nor any of its 

rights or obligations under this Agreement without the prior written consent of the other Parties, 

each in its own discretion.  Notwithstanding the foregoing, Company may Assign the Agreement 

to an affiliate of Company, provided that such assignee accepts Company’s obligations under this 

Agreement in writing.  Upon acceptance of Company’s obligations by any such assignee, 

Company shall be released from all obligations or liabilities under this Agreement.   

 

 15.8 Entire Agreement; Amendments.  Except as expressly set forth herein, this 

Agreement supersedes all prior agreements, proposals, representations, negotiations, discussions 

or letters, whether oral or in writing, regarding the subject matter of this Agreement.  No 

amendment or modification of this Agreement is effective unless it is in writing and executed by 

all Parties. 

 

[Remainder of Page Left Intentionally Blank] 
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EMIGRATION CANYON TOWNSHIP 

 

 

By:       

 

Name:       

 

Title:       

 

FRANCIS CITY 

 

 

By:       

 

Name:       

 

Title:       

 

GRAND COUNTY 

 

 

By:       

 

Name:       

 

Title:       

 

CITY OF HOLLADAY 

 

 

By:       

 

Name:       

 

Title:       

 

KEARNS METRO TOWNSHIP 

 

 

By:       

 

Name:       

 

Title:       

 

MILLCREEK 

 

 

By:       

 

Name:       

 

Title:       

 

CITY OF MOAB 

 

 

By:       

 

Name:       

 

Title:       

 

OAKLEY CITY 

 

 

By:       

 

Name:       

 

Title:       
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OGDEN CITY 

 

 

By:       

 

Name:       

 

Title:       

 

PARK CITY 

 

 

By:       

 

Name:       

 

Title:       

 

SALT LAKE CITY 

 

 

By:       

 

Name:       

 

Title:       

 

SALT LAKE COUNTY 

 

 

By:       

 

Name:       

 

Title:       

 

TOWN OF SPRINGDALE 

 

 

By:       

 

Name:       

 

Title:       

 

SUMMIT COUNTY 

 

 

By:       

 

Name:       

 

Title:       
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Appendix A 
List of Communities 

 
 

Town of Alta 

Town of Castle Valley 

Coalville City 

City of Cottonwood Heights 

Emigration Canyon Township 

Francis City 

Grand County 

City of Holladay 

Kearns Metro Township 

Millcreek 

City of Moab 

Oakley City 

Ogden City  

Park City 

Salt Lake City 

Salt Lake County 

Town of Springdale 

Summit County 
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Appendix B 
Agreement for Payment of Third-Party Expertise 
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AGREEMENT FOR PAYMENT FOR THIRD-PARTY EXPERTISE 

between 

COMMUNITY RENEWABLE ENERGY AGENCY 

and 

ROCKY MOUNTAIN POWER 

This AGREEMENT FOR PAYMENT FOR THIRD-PARTY EXPERTISE (this “Agreement”) is 
entered into by and between the Community Renewable Energy Agency (“Agency”) and Rocky 
Mountain Power, an unincorporated division of PacifiCorp, an Oregon corporation (the 
“Company”) (the Agency and the Company are each a “Party” and are referred to herein 
collectively as the “Parties”). 
 

RECITALS 
 

A. In 2019, the Utah State Legislature enacted H.B. 411 that was codified at Utah Code Ann. 
§ 54-17-901 et seq. and is known as the “Community Renewable Energy Act” (“Act”). 

 
B. The Act authorizes a community renewable energy program (“Program”) to be proposed 

in an application (“Application”) to be filed by a qualified utility for approval by the 
Commission.  The Company is the qualified utility relevant to this Program.   

 
C. Upon Commission approval of the Program, the Company will be authorized to provide 

electric service from one or more “renewable energy resources” as defined by the Act 
(“Renewable Resources”) to end-use customers within the Participating Communities that 
participate in the Program (“Participating Communities”). 

 
D. The Act sets forth various requirements for a municipality, county or town (“Community”) 

that seeks to enable the Company to provide electric service pursuant to the Program to 
end-use customers located within the Community.  These include: 

 
1. Pursuant to Utah Code § 54-17-903(2)(a), the Community must adopt a resolution 

no later than December 31, 2019, that states a goal of achieving an amount 
equivalent to 100% of the annual electric energy supply for participating customers 
from a renewable energy resource by 2030 (“Program Resolution”); 

 
2. Pursuant to Utah Code § 54-17-903(2)(b)(i)(A), the Community must enter into an 

agreement with a qualified utility with the stipulation of payment by the 
Community to the qualified utility for the costs of third-party expertise contracted 
for by the Division of Public Utilities (“Division”) and the Office of Consumer 
Services (“Office”), for assistance with activities associated with initial approval of 
the Program (“Third-Party Expertise Agreement”); 
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E. The Act, as supplemented by rules adopted by the Commission and set forth at Utah 

Administrative Code R746-314 (“Rules”), require the Communities that adopted the 
Program Resolution to adopt a governance agreement to establish a decision-making 
process to ensure that the Communities will be able to reach a single joint decision on 
necessary Program issues; 

 
F. Consistent with the Act and the Rules, certain of the Communities have established the 

Agency and a decision-making process concerning Program issues pursuant to that 
Interlocal Cooperation Agreement entered into pursuant to the Interlocal Cooperation Act, 
Utah Code Ann. § 11-13-101 et seq (the “Governance Agreement”); and 

 
G. The Communities that have adopted the Program Resolution and that have entered into the 

Governance Agreement are listed in Appendix A hereto (the “Listed Entities”); 
 
H. Consistent with the requirements of the Governance Agreement, and to satisfy the 

requirements of the Act, the Agency (on behalf of the Listed Entities) and the Company 
hereby enter into the following Agreement. 

 
TERMS 

 
Section 1. Term of Agreement.  
This Agreement shall be effective as of ______________ (“Effective Date”) and shall remain in 
effect until all payments contemplated by this Agreement have been made. 
 
Section 2. Third-Party Expenses.  
A Memorandum of Understanding (“MOU”) has been reached between the Division, the Office, 
the Company, and the Agency.  The MOU sets forth various understandings between the Division, 
the Office, the Company and the Agency, on behalf of each of the Listed Entities, regarding the 
process and procedures for the payment of third-party expenses incurred by the Division and the 
Office for assistance associated with the initial approval of the Program.  As set forth in the MOU, 
the Division and the Office have agreed that consulting fees associated with the initial approval of 
the Program for which they will seek payment pursuant to this Agreement will not exceed 
$100,000 for each entity.  Consistent with this separate agreement, the Agency has budgeted a 
total of $200,000 for purposes of this Agreement. 
 
Section 3. Stipulation of Payment of Third-Party Expenses. 
The Agency hereby stipulates that it will pay to the Company up to $100,000 for consulting fees 
incurred by the Division and up to $100,000 for consulting fees incurred by the Office for third-
party expertise contracted for by the Division and the Office for assistance with activities 
associated with initial approval of the Program as contemplated by the Act. 
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Section 4. Process for Payment of Third-Party Expenses. 
The process for payment of the invoicing and payment of third-party expenses is set forth in full 
in the MOU.  Consistent with the MOU, the Division and the Office will submit to the Company, 
with a copy to the Agency, a summary invoice identifying the approved amount incurred for 
consulting fees related to the evaluation of the Program.  For purposes of this Agreement, the 
Agency and the Company agree as follows: 
 

Within 30 days of its receipt of each summary invoice from the Office or the Division, the 
Company shall remit payment by check to the consultant identified in the summary invoice. 
The Company shall not be obligated to pay more than $100,000 to the Division or more 
than $100,000 to the Office (or $200,000 total) for third-party expertise contemplated 
under this Agreement. 
 
Within 20 days of its receipt of the summary invoice from the Office or the Division, the 
Agency shall pay the Company the full amount owed for each such summary invoice.  The 
Agency shall not be obligated to pay the Company more than $100,000 for invoices 
submitted by the Division or more than $100,000 for invoices submitted by the Office (or 
$200,000 total) for third-party expertise contemplated under this Agreement.  Payments 
shall be paid by check mailed to Company as follows: 
 
 PacifiCorp 
 Attn: Central Cashiers Office 
 825 NE Multnomah, Suite 550 
 Portland, OR 97232 
  

Section 5. Representations and Warranties. 
On the Effective Date, each Party represents, warrants and covenants to the other Party that: 
 
 (a) The execution, delivery and performance of this Agreement are within its powers, 
have been duly authorized by all necessary action and do not violate any of the terms and 
conditions in its governing documents, any contracts to which it is a party or any law, rule, 
regulation, order or the like applicable to it; 
 
 (b) This Agreement constitutes a legally valid and binding obligation enforceable 
against it in accordance with its terms, subject to any equitable defenses; 
 
 (c) There is not pending, or to its knowledge, threatened against it, any legal 
proceedings that could materially adversely affect its ability to perform under this Agreement; 
 
 (d) It is acting for its own account and its decision to enter into this Agreement is based 
upon its own judgment, not in reliance upon the advice or recommendations of the other Party, 
and it is capable of assessing the merits of and understanding, and understands and accepts the 
terms, conditions and risks of this Agreement; and 
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 (e) It has not relied upon any promises, representations, statements or information of 
any kind whatsoever that are not contained in this Agreement in deciding to enter into this 
Agreement. 
 
Section 6. Governing Law; Jurisdiction; Venue. 
All provisions of this Agreement and the rights and obligations of the Parties shall in all cases be 
governed by and construed in accordance with the laws of the State of Utah applicable to contracts 
executed in and to be wholly performed in Utah by persons domiciled in the State of Utah.  Each 
Party agrees that any dispute relating to this Agreement shall be brought before the Commission 
or a federal or state court located within the State of Utah with jurisdiction over such dispute, and 
each Party consents to the exclusive jurisdiction of such court or Commission (and the appellate 
courts therefrom) in any such suit, action or proceeding.  Furthermore, each party waives, to the 
extent permitted by law, any objection which it may now or hereafter have to the laying of the 
venue of any such suit, action or proceeding in any such forum or that any such suit, action or 
proceeding which is brought in any such forum has been brought in any inconvenient forum.   
 
Section 7. Waiver of Jury Trial. 
To the fullest extent permitted by law, each of the Parties hereto waives any right it may have to a 
trial by jury in respect of any litigation directly or indirectly arising out of, under or in connection 
with this Agreement.  Each Party further waives any right to consolidate any action in which a jury 
trial has been waived with any other action in which a jury trial cannot be or has not been waived. 
 
Section 8. Default; Remedies; Waiver 
Either Party may exercise any or all of its right and remedies under this Agreement and under any 
applicable laws, rules and regulations.  Under no circumstances shall either Party be liable for any 
special, indirect, incidental, consequential, punitive, or exemplary damages.  No provision of this 
Agreement shall be deemed to have been waived unless such waiver is in writing signed by the 
waiving Party.  No failure by any Party to insist upon the strict performance of any provision of 
this Agreement or to exercise any right or remedy consequent upon a breach thereof, shall 
constitute a waiver of any such breach of such provision or of any other provision.  No waiver of 
any provision of this Agreement shall be deemed a waiver of any other provision of this Agreement 
or a waiver of such provision with respect to any subsequent breach, unless expressly provided in 
writing. 
 
Section 9. Communications and Notice 
Any notice required or desired to be given hereunder by one Party to the other Party shall be sent 
by hand-delivery, by courier service, electronic mail or by registered or certified mail, return 
receipt requested, to the other Party at the address set forth below: 
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If to Company: Rocky Mountain Power    
   Attention:  Jana Saba 
   State Regulatory Affairs Manager – Utah  
   1407 W. North Temple, Suite 330 
   Salt Lake City, Utah 84116 

jana.saba@pacificorp.com  
 

With a copy to: Rocky Mountain Power 
Attention:  Legal Department 

    1407 W. North Temple, Suite 330 
    Salt Lake City, Utah 84116 
 
If to Agency:  Community Renewable Energy Agency     

Attention:  Emily Quinton, Secretary      
     Dan Dugan, Chair 
   3330 South 1300 East 
   Millcreek, UT 84106    
       

With a copy to: James Dodge Russell & Stephens, P.C.    
Attention: Phillip Russell     

    10 W. Broadway, Suite 400 
    Salt Lake City, UT 84101      
    prussell@jdrslaw.com  
 
Either Party may modify the contact persons or addresses at which the Party is to receive notice 
by delivering a written notice of the change to the other Party in a manner consistent with this 
Section. 
 
Section 10. Counterparts. 
This Agreement may be executed in one or more counterparts, each of which shall be deemed to 
be an original but all of which shall constitute one and the same instrument.  Each Party agrees 
that electronic signatures in this Agreement, whether by facsimile, by electronic mail in “portable 
document format” (.pdf) or similar format, or by digital or encrypted electronic signature software, 
have the same force and effect as manual signatures.  Electronic signatures of the Parties shall be 
deemed to constitute original signatures, and copies hereof shall be deemed to constitute duplicate 
originals. 
 
Section 11. Modification/Amendment. 
Any modification, extension or amendment to this Agreement must be in writing, having direct 
reference to this Agreement and must be executed by duly authorized representatives of the Parties.  
The Agency and the Company anticipate entering into one or more other agreements related to the 
development and operation of the Program.  This Agreement shall survive and not be superseded 
by any such subsequent agreements unless expressly indicated consistent with this provision. 

mailto:jana.saba@pacificorp.com
mailto:prussell@jdrslaw.com
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Section 12. Integration; Amendment. 
All terms and conditions heretofore made or agreed to with respect to the subject matter of this 
Agreement are merged into this Agreement, and no previous or contemporary representation or 
agreement made by any officer, agent or employee of Company or Agency shall be binding upon 
either Party unless contained herein.  Except as otherwise expressly provided, this Agreement may 
be modified only by a subsequent written amendment or agreement executed by both Parties. 
 
Section 13. Miscellaneous. 
 
 (a) This Agreement contains the entire agreement relating to the subject matter hereof 
and supersedes all proposals, negotiations, representations, warranties, conditions and agreements, 
collateral or otherwise, oral or written, made prior to the execution of this Agreement relating to 
the subject matter hereof. 
 
 (b) This Agreement shall be construed without regard to the identity of the Party that 
drafted the provisions of this Agreement and each and every provision of this Agreement shall be 
construed as though the Parties participated equally in drafting such provisions. 
 
 (c) This Agreement, and the rights and obligations hereunder, shall inure to the benefit 
of, and be enforceable against, any and all of each Party’s successors (including a successor by 
any amalgamation of a Party) and permitted assigns. 
 
 (d) Each Party shall, in good faith, take all reasonable actions necessary to permit each 
Party to fulfill its obligations under this Agreement.  Where the consent, agreement or approval 
shall not be unreasonably withheld, conditioned or delayed.  Where either Party is required or 
permitted to act or omit to act based on its opinion or judgment, such opinion or judgment shall 
not be unreasonably exercised. 
 
 (e) The provisions of this Agreement that by their nature are intended to survive the 
termination, cancellation, completion, or expiration of this Agreement shall continue as a valid 
and enforceable obligation of the Party notwithstanding any such termination, cancellation, 
completion, or expiration. 
 

[Signature page follows] 
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APPENDIX A 

“LISTED ENTITIES” 
 

The Listed Entities set forth below timely adopted the Program Resolution required by Utah Code 
§ 54-17-903(2)(a) and have joined or are eligible to join the Agency: 
 
 
Listed Entities 
 

  

Coalville City   
Cottonwood Heights   
Emigration Canyon Township   
Francis City   
Grand County   
City of Holladay   
Kearns   
Millcreek   
Moab City   
Oakley City   
Ogden City   
Park City   
Salt Lake City   
Salt Lake County   
Springdale City   
Summit County   
Town of Alta   
Town of Castle Valley   
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Memorandum of Understanding 
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MEMORANDUM OF UNDERSTANDING REGARDING  
PAYMENT FOR THIRD-PARTY EXPERTISE 

 
This MEMORANDUM OF UNDERSTANDING REGARDING PAYMENT FOR THIRD-
PARTY EXPERTISE (this “Memorandum”) is entered into by and between the Community 
Renewable Energy Agency (“Agency”), Rocky Mountain Power, an unincorporated division of 
PacifiCorp, an Oregon corporation (the “Company”), the Division of Public Utilities created in 
Utah Code § 54-4a-1 (“Division”), and the Office of Consumer Services created in Utah Code § 
54-10a-101 (“Office”). 
 

RECITALS 
 

A. In 2019, the Utah State Legislature enacted H.B. 411 that was codified at Utah Code Ann. 
§ 54-17-901 et seq. and is known as the “Community Renewable Energy Act” (“Act”). 

 
B. The Act authorizes a community renewable energy program (“Program”) to be proposed 

in an application (“Application”) to be filed by a qualified utility for approval by the Public 
Service Commission of Utah (“Commission”).  The Company is the qualified utility 
relevant to this Program.   

 
C. Upon Commission approval of the Program, RMP will be authorized to provide electric 

service from one or more “renewable energy resources” as defined by the Act (“Renewable 
Resources”) to end-use customers within the Participating Communities that participate in 
the Program (“Participating Communities”). 

 
D. The Act sets forth various requirements for a municipality, county or town (“Community”) 

that seeks to enable the Company to provide electric service pursuant to the Program to 
end-use customers located within the Community.  These include: 

 
1. Pursuant to Utah Code § 54-17-903(2)(a), the Community must adopt a resolution 

no later than December 31, 2019, that states a goal of achieving an amount 
equivalent to 100% of the annual electric energy supply for participating customers 
from a renewable energy resource by 2030 (“Program Resolution”); 

 
2. Pursuant to Utah Code § 54-17-903(2)(b)(i)(A), the Community must enter into an 

agreement (“Third-Party Expertise Agreement”) with a qualified utility with the 
stipulation of payment by the Community to the qualified utility for the costs of 
third-party expertise contracted for by the Division and the Office, for assistance 
with activities associated with initial approval of the Program (each such person or 
entity retained to provide such third-party expertise, a “Consultant”); 

 
E. The Act, as supplemented by rules adopted by the Commission and set forth at Utah 

Administrative Code R746-314 (“Rules”), require the Communities that adopted the 
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Program Resolution to adopt a governance agreement to establish a decision-making 
process to ensure that the Communities will be able to reach a single joint decision on 
necessary Program issues; 

 
F. Consistent with the Act and the Rules, certain of the Communities have established the 

Agency and a decision-making process concerning Program issues pursuant to that 
Interlocal Cooperation Agreement entered into pursuant to the Interlocal Cooperation Act, 
Utah Code Ann. § 11-13-101 et seq. (the “Governance Agreement”); 

 
G. The Communities that have adopted the Program Resolution and that have entered into the 

Governance Agreement are listed in Appendix A hereto (the “Listed Entities”); 
 
H. Consistent with the requirements of the Governance Agreement, and to satisfy the 

requirements of the Act, the Agency (on behalf of the Listed Entities) and the Company 
have entered into the required Third-Party Expertise Agreement with an effective date 
contemporaneous with this Memorandum; and 

 
I. This Memorandum addresses invoicing, practices, and procedures regarding the payments 

and reimbursements to be made for Consultants as contemplated by Utah Code § 54-17-
903(2)(b)(1)(a). 

 
TERMS 

 
Section 1. Term of Agreement.  
This Memorandum shall be effective as of ______________ (“Effective Date”) and shall remain 
in effect until all payments contemplated by the Third-Party Expertise Agreement have been made. 
 
Section 2. Third-Party Expertise Agreement.    
Pursuant to Utah Code § 54-17-903(2)(b)(i)(A), the Listed Entities are obligated to enter into an 
agreement with the Company to pay for third-party consulting fees incurred by the Division and 
the Office associated with the initial approval of the Program.  The Agency, on behalf of each of 
the Listed Entities, and the Company have entered into such a Third-Party Expertise Agreement 
with an effective date that is contemporaneous to the Effective Date herein. 
 
Section 3. Engagement of Third-Party Expertise 
The Division and the Office currently expect to engage third-party Consultants to assist them in 
discussions and proceedings related to the development and initial approval of the Program.  The 
Division and the Office shall have complete discretion in deciding whether to engage third-party 
Consultants to assist with the activities associated with initial approval of the Program, which 
Consultants to engage, and the services to be performed by the Consultants, and neither the Agency 
nor the Company shall have any input or oversight into the process by which the Division and the 
Office engage such Consultants or how the Consultants perform such services. 
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If the Division and/or the Office engage third-party Consultants to assist with activities associated 
with initial approval of the Program, each entity shall exercise sole discretion in setting the rates 
and terms of service for such Consultant.  Each entity shall likewise have sole discretion in 
implementing policies and procedures to define the relationship between the entity and the 
Consultant it hires, including procedures for the submission of invoices for work performed.  Each 
entity shall have sole discretion in reviewing and approving the invoices submitted by such 
Consultant.  In exercising this discretion, each entity shall apply the same methods and standards 
of care exercised in other dockets before the Commission in which the agency engages expert 
consultants and approves invoices. 
 
Notwithstanding the foregoing, neither the Agency nor the Company shall be obligated to the 
Division or the Office for any fees or expenses charged by Consultants that are not actually 
incurred in connection with the initial development and approval of the Program. 
 
Section 4. Third-Party Expenses. 
In the event that the Division and/or the Office engage third-party Consultants for assistance in the 
initial development and approval of the Program, each entity agrees not to seek reimbursement of 
expenses for such third-party expertise as contemplated by Utah Code § 54-17-903(2)(b)(i)(A) in 
an amount in excess of $100,000 for each entity. 
 
Section 5. Process for Payment of Third-Party Expenses. 
Utah Code § 54-17-903(2)(b)(i)(A) requires the Listed Entities to pay to the Company the amounts 
incurred by the Division and the Office for third-party expertise regarding the initial approval of 
the Program.  The Parties agree to utilize the following process to facilitate payment by the Listed 
Entities, through the Agency, to the Company for amounts incurred by the Division and the Office 
for such third-party expertise. 
 

5.1 After receipt of an invoice from a Consultant, the Division or Office shall review 
and approve that invoice consistent with its typical methods and standards of care.  
Such invoice shall be approved and submitted by the Division or Office for payment 
under this Memorandum only to the extent it is for assistance with activities 
associated with initial approval of the Program as contemplated by the Act, and 
submission of an approved invoice for payment under this Memorandum shall 
constitute a representation to that effect by the Division or the Office, as applicable. 
Each entity shall then prepare a summary invoice to submit to the Company.  The 
summary invoice may include as much information as each entity deems 
appropriate, but need not contain any information other than (a) the Consultant’s 
name, (b) the Consultant’s hourly rate, (c) the total hours billed by the Consultant 
for the invoice, (d) the total invoice amount to be paid.  The summary invoice need 
not include a description of the services performed or the hours associated with any 
individual task. 
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5.2 Summary invoices shall be submitted to the Company’s State Regulatory Affairs 
Manager for Utah, currently Jana Saba, via email jana.saba@pacificorp.com, with 
a copy to the Agency via email to the following for the Agency:  

 
Treasurer:  Jeff Silvestrini (jsilvestrini@millcreek.us),  
Chair:  Dan Dugan (Daniel.Dugan@slcgov.com), and  
Copy to: Christopher Thomas (Christopher.Thomas@slcgov.com).  

 
With the first summary invoice submitted, the Division or Office, as applicable, 
will provide a copy of the W-9 form attached hereto as Appendix B, which the 
Division or Office shall ensure has been completed by its Consultant.      

 
5.3 Within 30 days of its receipt of the summary invoice pursuant to this Section, the 

Company shall remit payment by check to the consultant identified in the summary 
invoice. 

 
5.4 Within 20 days of its receipt of the summary invoice pursuant to this Section, the 

Agency shall remit payment by check to the Company consistent with the 
provisions of the Third-Party Expertise Agreement. 

 
Section 6. Representations and Warranties. 
On the Effective Date, each Party represents, warrants and covenants to the other Party that: 
 
 (a) The execution, delivery and performance of this Memorandum are within its 
powers, have been duly authorized by all necessary action and do not violate any of the terms and 
conditions in its governing documents, any contracts to which it is a party or any law, rule, 
regulation, order or the like applicable to it; 
 
 (b) This Memorandum constitutes a legally valid and binding obligation enforceable 
against it in accordance with its terms, subject to any equitable defenses; 
 
 (c) There is not pending, or to its knowledge, threatened against it, any legal 
proceedings that could materially adversely affect its ability to perform under this Memorandum; 
 
 (d) It is acting for its own account and its decision to enter into this Memorandum is 
based upon its own judgment, not in reliance upon the advice or recommendations of the other 
Party, and it is capable of assessing the merits of and understanding, and understands and accepts 
the terms, conditions and risks of this Memorandum; and 
 
 (e) It has not relied upon any promises, representations, statements or information of 
any kind whatsoever that are not contained in this Memorandum in deciding to enter into this 
Memorandum. 
 

mailto:jana.saba@pacificorp.com
mailto:jsilvestrini@millcreek.us
mailto:Daniel.Dugan@slcgov.com
mailto:Christopher.Thomas@slcgov.com
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Section 7. Governing Law; Jurisdiction; Venue. 
All provisions of this Memorandum and the rights and obligations of the Parties shall in all cases 
be governed by and construed in accordance with the laws of the State of Utah applicable to 
contracts executed in and to be wholly performed in Utah by persons domiciled in the State of 
Utah.  Each Party agrees that any dispute relating to this Memorandum shall be brought before the 
Commission or a court located within the State of Utah with jurisdiction over such dispute, and 
each Party consents to the exclusive jurisdiction of such court or Commission (and the appellate 
courts therefrom) in any such suit, action or proceeding.  Furthermore, each party waives, to the 
extent permitted by law, any objection which it may now or hereafter have to the laying of the 
venue of any such suit, action or proceeding in any such forum or that any such suit, action or 
proceeding which is brought in any such forum has been brought in any inconvenient forum.   
 
Section 8. Waiver of Jury Trial. 
To the fullest extent permitted by law, each of the Parties hereto waives any right it may have to a 
trial by jury in respect of any litigation directly or indirectly arising out of, under or in connection 
with this Memorandum.  Each Party further waives any right to consolidate any action in which a 
jury trial has been waived with any other action in which a jury trial cannot be or has not been 
waived. 
 
Section 9. Default; Remedies; Waiver 
Either Party may exercise any or all of its right and remedies under this Memorandum and under 
any applicable laws, rules and regulations.  Under no circumstances shall either Party be liable for 
any special, indirect, incidental, consequential, punitive, or exemplary damages.  No provision of 
this Memorandum shall be deemed to have been waived unless such waiver is in writing signed 
by the waiving Party.  No failure by any Party to insist upon the strict performance of any provision 
of this Memorandum or to exercise any right or remedy consequent upon a breach thereof, shall 
constitute a waiver of any such breach of such provision or of any other provision.  No waiver of 
any provision of this Memorandum shall be deemed a waiver of any other provision of this 
Memorandum or a waiver of such provision with respect to any subsequent breach, unless 
expressly provided in writing. 
 
Section 10. Communications and Notice 
Any notice required or desired to be given hereunder by one Party to the other Party shall be sent 
by hand-delivery, by courier service, electronic mail or by registered or certified mail, return 
receipt requested, to the other Party at the address set forth below: 
 
 
If to the Division: Division of Public Utilities    
   Attention:  Chris Parker, Director 
   160 East 300 South, 4th Floor 
   P.O. Box 146751 
   Salt Lake City, UT 84114-6741 
   chrisparker@utah.gov  

mailto:chrisparker@utah.gov


 

 6 

If to the Office: Office of Consumer Services    
   Attention:  Michele Beck,       
   160 East 300 South, Room 201 
   P.O. Box 146782 
   Salt Lake City, UT 84114-6782  
   mbeck@utah.gov       
 
If to Company: Rocky Mountain Power    
   Attention:  Jana Saba 
   State Regulatory Affairs Manager – Utah  
   1407 W. North Temple, Suite 330 
   Salt Lake City, Utah 84116 

jana.saba@pacificorp.com  
 

With a copy to: Rocky Mountain Power 
Attention:  Legal Department 

    1407 W. North Temple, Suite 330 
    Salt Lake City, Utah 84116 
 
If to Agency:  Community Renewable Energy Agency     

Attention:  Emily Quinton, Secretary      
     Dan Dugan, Chair 
   3330 South 1300 East 
   Millcreek, UT 84106    
       

With a copy to: James Dodge Russell & Stephens, P.C.    
Attention: Phillip Russell     

    10 W. Broadway, Suite 400 
    Salt Lake City, UT 84101      
    prussell@jdrslaw.com  
 
Any Party may modify the contact persons or addresses at which the Party is to receive notice by 
delivering a written notice of the change to all other Parties in a manner consistent with this 
Section. 
 
Section 11. Counterparts. 
This Memorandum may be executed in one or more counterparts, each of which shall be deemed 
to be an original but all of which shall constitute one and the same instrument.  Each Party agrees 
that electronic signatures in this Memorandum, whether by facsimile, by electronic mail in 
“portable document format” (.pdf) or similar format, or by digital or encrypted electronic signature 
software, have the same force and effect as manual signatures.  Electronic signatures of the Parties 
shall be deemed to constitute original signatures, and copies hereof shall be deemed to constitute 
duplicate originals. 

mailto:mbeck@utah.gov
mailto:jana.saba@pacificorp.com
mailto:prussell@jdrslaw.com
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Section 12. Modification/Amendment. 
Any modification, extension or amendment to this Memorandum must be in writing, having direct 
reference to this Memorandum and must be executed by duly authorized representatives of the 
Parties.  The Agency and the Company anticipate entering into one or more other agreements 
related to the development and operation of the Program.  This Memorandum shall survive and 
not be superseded by any such subsequent agreements unless expressly indicated consistent with 
this provision. 
 
Section 13. Integration; Amendment. 
All terms and conditions heretofore made or agreed to with respect to the subject matter of this 
Memorandum are merged into this Memorandum, and no previous or contemporary representation 
or agreement made by any officer, agent or employee of Company or Agency shall be binding 
upon either Party unless contained herein.  Except as otherwise expressly provided, this 
Memorandum may be modified only by a subsequent written amendment or agreement executed 
among the Parties. 
 
Section 14. Miscellaneous. 
 
 (a) This Memorandum contains the entire agreement relating to the subject matter 
hereof and supersedes all proposals, negotiations, representations, warranties, conditions and 
agreements, collateral or otherwise, oral or written, made prior to the execution of this 
Memorandum relating to the subject matter hereof. 
 
 (b) This Memorandum shall be construed without regard to the identity of the Party 
that drafted the provisions of this Memorandum and each and every provision of this Memorandum 
shall be construed as though the Parties participated equally in drafting such provisions. 
 
 (c) This Memorandum, and the rights and obligations hereunder, shall inure to the 
benefit of, and be enforceable against, any and all of each Party’s successors (including a successor 
by any amalgamation of a Party) and permitted assigns. 
 
 (d) Each Party shall, in good faith, take all reasonable actions necessary to permit each 
Party to fulfill its obligations under this Memorandum.  Where the consent, agreement or approval 
shall not be unreasonably withheld, conditioned or delayed.  Where either Party is required or 
permitted to act or omit to act based on its opinion or judgment, such opinion or judgment shall 
not be unreasonably exercised. 
 
 (e) The provisions of this Memorandum that by their nature are intended to survive the 
termination, cancellation, completion, or expiration of this Memorandum shall continue as a valid 
and enforceable obligation of the Party notwithstanding any such termination, cancellation, 
completion, or expiration. 
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[Signature page follows] 
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APPENDIX A 

“LISTED ENTITIES” 
 

The Listed Entities set forth below timely adopted the Program Resolution required by Utah Code 
§ 54-17-903(2)(a) and have joined or are eligible to join the Agency: 
 
 
Listed Entities 
 

  

Coalville City   
Cottonwood Heights   
Emigration Canyon Township   
Francis City   
Grand County   
City of Holladay   
Kearns   
Millcreek   
Moab City   
Oakley City   
Ogden City   
Park City   
Salt Lake City   
Salt Lake County   
Summit County   
Town of Alta   
Town of Castle Valley 
Town of Springdale 
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Appendix D 
Communication Information 

 
AGENCY: 
 

Community Renewable Energy Agency 
Secretary 

 3330 South 1300 East 
Millcreek, UT 84106 

 equinton@summitcounty.org  
 
  Phillip J. Russell 
  James Dodge Russell & Stephens, P.C. 
  10 W. Broadway, Suite 400 
  Salt Lake City, Utah 84101 
  prussell@jdrslaw.com  
 
COMMUNITIES: 
 

Town of Alta 
Chris Cawley 
PO Box 8016 
Alta, UT 84092 
ccawley@townofalta.com   

 
Town of Castle Valley 
HC 64 Box 2705 
Castle Valley, UT 84532 
townclerk@castlevalleyutah.com     
 
Coalville City 
PO Box 188 
10 North Main Street 
Coalville, UT 84017 
cityhall@coalvillecity.org   

 
City of Cottonwood Heights 
City Manager 
2277 East Bengal Boulevard 
Cottonwood Heights, UT 84121 
ttingey@ch.utah.gov   

 
Emigration Canyon Township 
5025 E Emigration Canyon Road 
Emigration Canyon Metro Township, UT 84108 
info@ecmetro.org   

mailto:equinton@summitcounty.org
mailto:prussell@jdrslaw.com
mailto:ccawley@townofalta.com
mailto:townclerk@castlevalleyutah.com
mailto:cityhall@coalvillecity.org
mailto:ttingey@ch.utah.gov
mailto:info@ecmetro.org
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Francis City 
Recorder 
2317 South Spring Hollow Road 
Francis, UT 84036 
sgillett@francisutah.org   

 
Grand County 
Commission’s Office 
125 E. Center Street 
Moab, UT 84532 
qhall@grandcountyutah.net  

 
City of Holladay 
City Manager 
4580 South 2300 East 
Holladay, UT 84117 
gchamness@cityofholladay.com   

 
Kearns Metro Township 
Mayor 
4956 West 6200 South #527 
Kearns, UT 84118 
lobk9973@hotmail.com   
 
Millcreek 
Mayor 
3300 South 1300 East 
Millcreek, UT 84106 
jsilvestrini@millcreek.us   

 
City of Moab 
City Manager 
217 East Center Street 
Moab, UT 84532-2534 
ccastle@moabcity.org   
 
Oakley City 
PO Box 129 
Oakley, UT 84055 
oakley@oakleycity.com   

 
 
 
 
 
 

mailto:sgillett@francisutah.org
mailto:qhall@grandcountyutah.net
mailto:gchamness@cityofholladay.com
mailto:lobk9973@hotmail.com
mailto:jsilvestrini@millcreek.us
mailto:ccastle@moabcity.org
mailto:oakley@oakleycity.com
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Ogden City 
Mara Brown 
Management Services Director 
2549 Washington Blvd. #800 
Ogden, UT 84401 
marabrown@ogdencity.com   

 
Park City 
Luke Cartin  
Park City Municipal Corporation 
PO Box 1480 
Park City, UT 84060 
luke.cartin@parkcity.org   
 
Salt Lake City 
Christopher Thomas 
Salt Lake City Department of Sustainability 
541 S. State St. Room 404 
PO Box 145467 
Salt Lake City, UT 84114-5474 
christopher.thomas@slcgov.com   
 
Salt Lake County 
Salt Lake County Government Center 
2001 South State Street, Suite N-2100 
PO Box 144575 
Salt Lake City, UT 84114-4575 
mayor@slco.org   

 
Town of Springdale 
118 Lion Boulevard 
PO Box 187 
Springdale, UT 84767-0187 
rwixom@springdale.utah.gov   
 

  J. Gregory Hardman 
Snow Jensen & Reece 
912 West 1600 South, Suite B-200 
St. George, UT 84770 
ghardman@snowjensen.com   

 
Summit County 
Emily Quinton 
PO Box 128 
Coalville, UT 84017 
equinton@summitcounty.org    

mailto:marabrown@ogdencity.com
mailto:luke.cartin@parkcity.org
mailto:christopher.thomas@slcgov.com
mailto:mayor@slco.org
mailto:rwixom@springdale.utah.gov
mailto:ghardman@snowjensen.com
mailto:equinton@summitcounty.org
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ROCKY MOUNTAIN POWER: 

General: 
 

PacifiCorp 
1407 West North Temple, Suite 320 
Salt Lake City, Utah 84116 
Attn: Contract Administration 
E-mail: cntadmin@pacificorp.com 

 
With a Copy To: 

 
1407 West North Temple, Suite 320 
Salt Lake City, Utah 84116 
Attn:  Counsel 
katherine.smith@pacificorp.com 

 
 
Payments: 
 

Attn: Central Cashiers Office, Suite 550 
Phone: (503) 813-6826 

 
Notices of an Event of Default or Potential Event of Default: 
 

In addition to notice to the “General” address above, copy to 
 

PacifiCorp Legal Department 
825 NE Multnomah, Suite 2000 
Portland, Oregon  97232- 2315 
Attn: Assistant General Counsel 
andrew.mayer@pacificorp.com 

 
 
 

mailto:cntadmin@pacificorp.com


CITY OF HOLLADAY 

RESOLUTION NO. 2023-31 
 
A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF HOLLADAY APPROVING 

AND AUTHORIZING THE EXECUTION OF A FRANCHISE AGREEMENT BETWEEN 

THE CITY OF HOLLADAY AND QWEST DBA CENTURYLINK QC 
 

WHEREAS, the City Council of the City of Holladay desires to enter into a franchise 
agreement with CenturyLink for the provision of voice, data, or video transmission services 
within the City, pursuant to the Franchise Rights of Way Ordinance, Title 14, Chapter 18 of the 
Holladay Municipal Code; and 

 
WHEREAS, the City believes that is in the best interest of the public to provide the 

Company a nonexclusive franchise to operate a telecommunications network in the City; 
 
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of Holladay as 

follows: 
 

Section 1. Approval. That certain Franchise Agreement between the City of Holladay and 
Qwest, dba, CenturyLink QC, attached hereto as Exhibit A, and incorporated herein by 
reference, is hereby approved. The Mayor of the City of Holladay is hereby authorized to sign 
the Agreement for and in behalf of the City. 

Section 2. Severability. If any section, part or provision of this Resolution is held invalid 
or unenforceable, such invalidity or unenforceability shall not affect any other portion of this 
Resolution, and all sections, parts, and provisions of this Resolution shall be severable. 

Section 3. Effective Date. This Resolution shall become effective immediately upon its 
approval by the City Council.  

  PASSED AND APPROVED this      day of November, 2023. 

HOLLADAY CITY COUNCIL 

By: ____________________________________ 
   Robert Dahle, Mayor  

 
[SEAL] VOTING: 
 Ty Brewer      Yea          Nay ___ 
 Matt Durham   Yea          Nay ___ 
 Paul Fotheringham Yea          Nay ___ 
 Drew Quinn  Yea          Nay ___ 
 Dan Gibbons  Yea          Nay ___ 
 Robert Dahle  Yea          Nay ___ 
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FRANCHISE AGREEMENT 
CITY OF HOLLADAY – QWEST dba CENTURYLINK QC 

 
THIS FRANCHISE AGREEMENT (hereinafter “Agreement”) is entered into by and 

between the City of Holladay, Utah (hereinafter “City”), a municipal corporation and political 
subdivision of the State of Utah, with principal offices at 4580 S. 2300 E. Holladay, Utah 84117, 
and Qwest Corporation dba CenturyLink QC, a Colorado corporation (hereinafter “Company”) 
with its principal offices at 931 14th Street, Denver, CO 80202. 
 

W I T N E S S E T H: 
 

WHEREAS, the Company desires to provide voice, data or video transmission services 
within the City and in connection therewith to establish a telecommunications network in, under, 
along, over and across present and future rights-of-way of the City (“System”); and 
 

WHEREAS, the City has enacted Title 14, Chapter 18 of the City of Holladay Municipal 
Code (hereinafter the “Franchise Rights-of-Way Ordinance”) which governs the application and 
review process for Telecommunication Franchises in the City; and 
 

WHEREAS, the City, in exercise of its management of public Rights-of-Way, believes 
that it is in the best interest of the public to provide the Company a nonexclusive franchise to 
operate a telecommunications network in the City. 
 

NOW, THEREFORE, in consideration of the mutual covenants and agreements of the 
parties contained herein, and for other good and valuable consideration, the City and the 
Company agree as follows: 
 

ARTICLE 1.  FRANCHISE AGREEMENT AND ORDINANCE. 
 

1.1 Agreement.  Upon approval by the City Council and execution by the parties, this 
Agreement shall be deemed to constitute a contract by and between City and Company. 

 
1.2 Ordinance.  The City has adopted the Franchise Rights-of-Way Ordinance which 

is attached to this Agreement as Exhibit “A” and incorporated herein by reference.  The 
Company acknowledges that it has had an opportunity to read and become familiar with the 
Franchise Rights-of-Way Ordinance.  The parties agree that the provisions and requirements of 
the Franchise Rights-of-Way Ordinance are material terms of this Agreement, and that each 
party hereby agrees to be contractually bound to comply with the terms of the Franchise Rights-
of-Way Ordinance to the extent such terms are consistent with applicable federal and state law, 
and except to the extent otherwise noted in this Agreement, which terms shall not be deemed in 
conflict with the Telecommunications Rights-of-Way Ordinance.  The definitions in the 
Franchise Rights-of-Way Ordinance shall apply herein unless a different meaning is indicated.  
Nothing in this Section shall be deemed to require the Company to comply with any provision of 
the Franchise Rights-of-Way Ordinance which is unlawful or beyond the City’s authority. 
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1.3 Ordinance Amendments.  Nothing herein shall prevent the City from amending 
the Franchise Rights-of-Way Ordinance from time to time, as its City Council may deem 
necessary.  The City shall give the Company notice and an opportunity to be heard concerning 
any proposed amendment.   If there is any inconsistency between the Company’s rights and 
obligations under the Franchise Rights-of-Way Ordinance as amended and this Agreement, or if 
such amendments materially and adversely impact the Company’s rights or increase its risks, the 
provisions of this Agreement shall govern.  Subject to the foregoing, and reserving all its rights 
and remedies under applicable state and federal law the Company agrees to comply with any 
such amendments within 30 days, or such longer time as is necessary if 30 days is insufficient.  

 
1.4 Franchise Description, No Assignment.  The Franchise provided hereby shall 

confer upon the Company the nonexclusive right, privilege, and franchise to construct, operate 
and maintain a fiber optic telecommunications network in, under, above and across the present 
and future Public Rights of Way in the City.  The grant of this franchise includes the service of 
providing dark fiber to end users as may be authorized by the Utah Public Service Commission 
or federal law. The Company shall not permit the use of its fiber optic system, its duct or 
pathways, its pole attachments or any plant equipment on the Public Ways in any manner that 
would avoid or seek to avoid the need for a franchise from the City for the business of another 
person as provided herein below. Company shall not provide services directly regulated by the 
Utah Public Service Commission (PSC) unless authorized by the PSC. Company shall not 
operate a cable system as defined in the Cable Communications Policy Act of 1984 (47 USCA 
§521, et seq., as amended) without first having obtained a separate cable franchise from the City.  
The franchise does not grant to the Company the right, privilege or authority to engage in 
community antenna (or cable) television business; although, nothing contained herein shall 
preclude the Company from (1) permitting those with a cable franchise who are lawfully 
engaged in such business to utilize the Company’s System within the City for such purposes, or 
(2) from providing such service in the future if an appropriate franchise is obtained and all other 
legal requirements have been satisfied. The rights granted by this Agreement may not be 
subdivided, assigned, or subleased to another person unless agreed to in writing by the City or 
unless to an affiliate of Company or to an entity succeeding to acquisition of substantially all of 
the assets of Company.   

 
1.5 Licenses.  The Company acknowledges that it has obtained (or will obtain before 

it commences construction) the necessary approvals, licenses or permits required by federal and 
state law to provide telecommunication services consistent with the provisions of this Agreement 
and with the Franchise Rights-of-Way Ordinance.  Upon request, Company shall deliver a copy 
of the relevant permits to the City before construction is commenced. 
 

1.6 Relationship.  Nothing herein shall be deemed to create a joint venture or 
principal-agent relationship between the parties and neither party is authorized to, nor shall either 
party act toward third persons or the public in any manner that would indicate any such 
relationship with each other. 

 
 
 

ARTICLE 2.   DEFINITIONS 

Porter, Brandon
This seems out of place and inconsistent with permutations of this clause that we have encountered in other UT city franchises. Passing a new ordinance is rarely if ever an efficient means of addressing truly exigent circumstances. The City is already empowered under applicable law to take necessary emergency actions consistent with its police powers.

Porter, Brandon
Compensation is addressed below. Including that concept here as well creates unnecessary ambiguity. The franchise is subject to our material compliance with its provisions.
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2.1 For the purposes of this Agreement, the following words and terms shall have the 

meanings ascribed to them in this Article, except where the context clearly indicates a different 
meaning. Unless otherwise expressly stated or clearly contrary to the context, words and terms 
not defined herein shall be given the meaning set forth in the City’s Standard Specifications – 
General Conditions; if  a definition is not contained therein, then the word or term shall have the  
meaning defined in the Revised Ordinances of City of Holladay if not defined in the Revised 
Ordinances of City of Holladay, the meaning set forth in any State energy regulatory agency 
orders of general applicability; and if not defined either in the Revised Ordinances of City of 
Holladay or in a general State energy regulatory agency order, their common and ordinary 
meaning. 
 

2.2 When not inconsistent with the context, words used in the present tense include 
the future tense and vice versa; words in the plural number include the singular number and vice 
versa; and the masculine gender includes the feminine gender and vice versa. The words "shall" 
and "will" are mandatory; the word "may" is permissive. Genders and plurals are understood to 
refer to a corporation, partnership or other legal entity when the context so requires.  The 
paragraphs and section headings in this Agreement are for convenience only and do not 
constitute a part of the provisions hereof. 
 

(a) “City” shall mean the City of Holladay, Utah, and its successors and assigns. 
 
(b) “City Property” shall mean all properties, facilities (excluding Company 
Facilities, and the facilities and property of other utilities or persons), or objects currently 
or in the future Public Ways or other real property owned or operated by the City within 
the present and/or future corporate limits of the City. 
 
(c) “Company” shall mean Company and its successors and/or assigns.   
 
(d) “Company Facilities” or “Facilities”  shall include, but not be limited to a 
network of copper and fiber optic cables and all related property, including  conduit, 
carrier pipe, cable fibers, repeaters, power sources, poles, hand holes, man holes, 
cabinets, and other attachments and appurtenances necessary for the telecommunications 
system  located within the Public Ways within the City limits, whether located above or 
below ground, currently or in the future owned or operated or otherwise controlled by the 
Company needed to provide telecommunications  service. 
 
(e) “Construction” or “Construct” shall mean, without limitation, constructing, 
acquiring, laying, maintaining, testing, operating, extending, renewing, relocating, 
removing, replacing, repairing, and using Company Facilities. 
 
(f) “Dark fiber” is optical fiber infrastructure cabling and repeaters that is currently 
in place but in which light pulses are not being transmitted. 
 
(g) “Emergency” means any unforeseen circumstance or occurrence, the existence of 
which constitutes an immediate and substantial risk of personal injury or damage to 
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property, or which causes interruption of utility or public services or an interruption of 
telecommunications services. 
 
(h) “Gross receipts from telecommunications services” or “gross receipts derived 
from telecommunications services” shall have the meaning defined in Utah Code Anno. 
Section 10-1-402 or its replacement section for the term “gross receipts from 
telecommunications services” as the definition may be changed from time to time.   
 
(i) “Maintenance,” “maintaining,” or “maintain” shall mean, without limitation, 
repairing, replacing, relocating, examining, testing, and inspecting. 
 
(j) “Person” shall mean any individual, person, firm, partnership, association, 
corporation, company, governmental entity, or organization of any kind. 
 
(k) “Public Rights of Way” shall mean the surface of and the space above and below 
any public street, road, highway, freeway, lane, path, public ways court, boulevard, parks, 
parkway, or drive owned by the City for the purpose of public use, and shall include other 
rights of way as are now held or hereafter held by the City which shall, within their 
proper use and meaning entitle the Company to the use thereof for the purposes of 
installing, maintaining and operating Company Facilities.    
 
(l) “Service” or “Services” shall mean all telecommunications service lawfully 
provided by the Company under this Agreement. 
 
(m) “Standard Specifications” shall mean The City of Holladay Specifications and 
Standard Details which govern construction in the Public Ways.   

 
ARTICLE 3.  FRANCHISE FEE. 

 
3.1 Franchise Fee.  For and in consideration of the Franchise, and as fair and 

reasonable compensation to the City for the use by the Company of the City’s Rights-of-Way, 
the Company agrees: 

 
(a) To pay to the City an annual franchise fee (the “Franchise Fee”), in an amount 
equal to, and consisting of, the municipal telecommunications license tax (the “Municipal 
Telecommunications Tax”) authorized pursuant to the Utah Municipal 
Telecommunications License Tax Act, Title 10, Chapter 1, Part 4, Utah Code Annotated 
1953, as amended, and imposed and levied pursuant to City of Holladay Municipal Code, 
Title 3, Chapter 12 (collectively the “Municipal Telecommunications Tax Laws”). Such 
Franchise Fee shall be calculated in the manner provided in the Municipal 
Telecommunications Tax Laws, and shall be paid by the Company to the Utah State Tax 
Commission, as agent for the City under an Interlocal Cooperation Agreement by and 
among the City, the Utah State Tax Commission, and others, at the times and in the 
manner prescribed in the Municipal Telecommunications Tax Laws, and any rules and 
regulations promulgated thereunder.  Compliance by the Company with the terms and 
provisions of the Municipal Telecommunications Tax Laws, and any rules and 
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regulations promulgated thereunder, shall satisfy all requirements of this Agreement with 
respect to the calculation and payment of the Franchise Fee. 
 
(b) Notwithstanding the provisions of Section 3.1(a) above, and consistent with Utah 
Code Annotated §10-1-203(4)(b), the Franchise Fee shall be calculated and payable as 
described therein so long as the Company continues to operate as a “telecommunications 
provider” as such term is defined in Utah Code Annotated § 10-1-402within the City.  In 
the event the Company ceases to operate as a telecommunications provider, in lieu of the 
Franchise Fee, a charge with respect to such portion of the Company Facilities, payable 
from and after the the date Company ceases to operate as such, which shall be calculated 
in the same manner as the charge then imposed by the City on other Companies 
occupying the Right-of-Way with similar facilities, and which do not provide 
telecommunication services subject to the Municipal Telecommunications Act.  The City 
and the Company agree to negotiate in good faith any amendments to this Agreement as 
shall be necessary to accommodate a change in the Municipal Telecommunications Tax 
Laws, including payment provisions; provided such new or changed provisions shall 
conform substantially with the provisions contained in any permits held by other 
similarly situated companies. 

 
 

ARTICLE 4.  TERM AND RENEWAL. 
 

4.1 Term and Renewal.  The franchise granted to Company shall be for a period of 
seven (7) years commencing on the first day of the month following this Agreement, unless this 
Franchise be sooner terminated as herein provided.  At the end of the initial seven (7) year term 
of this Agreement, the franchise granted herein will be renewed upon the same terms and 
conditions as contained in this Agreement for an additional three (3) year term, unless either 
Party provides written notice of its intent not to renew no less than ninety (90) calendar days 
before the expiration of the initial franchise term. 
 

4.2 Rights of City Upon Expiration or Revocation.  Subject to applicable federal 
and state law, upon expiration of the term of this Franchise, forfeiture, or lawful revocation of 
this Franchise, and if no renewal, replacement or extension thereof is agreed upon, Company 
may, at the discretion of the City Council, be required, in part or entirely, to remove all its wires, 
poles, fixtures, and other facilities or equipment installed or used in the enjoyment of the 
Franchise.  Alternatively, the removal, or sale of such facilities and equipment may be directed, 
limited, or conditioned by the City by agreement or through means of other lawful municipal 
power or right.  The City may continue to invoke any or all provisions of this Franchise against 
Company or any successor entity enjoying de facto franchise privileges after expiration or 
revocation.  The City and the Company will work together to take all other actions deemed 
necessary and proper by the City to accommodate the transition to any successor as may be in 
the best interest of the City or its inhabitants and the Company. 

 
ARTICLE 5.  PUBLIC USE RIGHTS. 
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5.1 Franchise Rights to Use the Public Right-of-Way.  The Company shall have 
the right to use the public Rights-of-Way within the City to construct and maintain its Network 
subject to the conditions set forth in this Agreement, including the provisions of Title 14, 
Chapter 18 the City of Holladay Municipal Code, which are hereby incorporated by reference, 
subject to Article 1 hereof; provided, however, that the Company shall not, pursuant to this 
Agreement, place any new poles, mains, cables, structures, pipes, conduits, or wires on, over, 
under, or within any Right-of-Way, City park, pleasure ground, or other recreational area 
currently existing or developed in the future without a permit from the City Representative if and 
as required by City of Holladay Municipal Code.  Nothing contained herein shall preclude the 
City from granting a revocable permit for such purpose.     
 

5.2 Company Duty to Relocate; Subordination to City Use.  Whenever the City, 
for any lawful public purpose, shall require the relocation or reinstallation of any property of the 
Company or its successors in any of the streets, alleys, Rights-of-Way, or public property of the 
City, it shall be the obligation of the Company, upon notice of such requirement and written 
demand made of the Company, and within a reasonable time thereof, but not less than ninety 
(90) calendar days, to commence to remove and relocate or reinstall such facilities as may be 
reasonably necessary to meet the requirements of the City, which relocation shall be completed 
within a reasonably practicable time thereafter, but in no event longer than one hundred twenty 
(120) days, unless extended by mutual agreement.  To the extent that such relocation, removal, 
or reinstallation by the Company is for the public health, safety, and general welfare, and 
otherwise subject to and consistent with applicable federal law, the same shall be performed at 
no cost to the City; provided, further, that the Company and its successors and assigns may 
maintain and operate such facilities, with the necessary appurtenances, in the new location or 
locations without additional payment, if the new location is a public place.  Any money and all 
rights to reimbursement from the State of Utah or the federal government to which the Company 
may be entitled for work done by Company pursuant to this paragraph shall be the property of 
the Company.  The City shall assign or otherwise transfer to the Company all rights the City may 
have to recover costs for such work performed by the Company and shall reasonably cooperate 
with the Company’s efforts to obtain reimbursement.  In the event the City has required the 
Company to relocate its facilities to accommodate a private third party, such third party shall be 
required to pay the costs of relocation, and the Company may require such payment in advance.  
The City and Company shall coordinate the placement of their respective facilities and 
improvements in a manner which aims to reasonably minimize adverse impact on each other.  
Where placement is not otherwise regulated, the facilities shall be placed with adequate 
clearance from such Public Improvements so as not to materially and adversely impact or be 
impacted by such Public Improvements. 
 

5.3 Duty to Obtain Approval to Move Company Property; Emergency.  Except as 
otherwise provided herein, the City, without the prior written approval of the Company, shall not 
intentionally alter, remove, relocate, or otherwise interfere with any Company facilities.  
However, if it becomes necessary (in the reasonable and informed judgment of the Mayor, City 
Council, City Manager, City Engineer, Fire Chief, Police Chief, or their designees) to cut, move, 
remove, or damage any of the cables, appliances, or other fixtures of the Company because of an 
emergency, disaster, or imminent threat thereof, these acts may be done without prior written 
approval of the Company.  The City will provide the Company notice of its actions as soon as 

Porter, Brandon
All of this is within the exclusive jurisdiction of the PSC pursuant to the MTA. See UCA 10-1-405.
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reasonably practicable and permit the Company to make necessary repairs promptly and without 
unreasonable delay. If the City requests emergency funding reimbursement from federal, state or 
other governmental sources, and/or if the City requests monetary damages from one or more 
third party causers of the emergency situation, the City shall include in its request the costs 
incurred by the Company to repair facilities damaged by the City in responding to the 
emergency.  Any funds received by the City in relation to the damage of Company’s facilities 
shall be paid to the Company within thirty (30) days. 

 
ARTICLE 6.  PLAN, DESIGN, CONSTRUCTION, INSTALLATION OF COMPANY 

FACILITIES. 
 

6.1 Coordination of Construction and Joint Use.  Upon a date the Company and 
City may agree upon from year to year, the Company’s and the City’s representatives will meet 
(the “Annual Coordination Meeting”) for the purpose of exchanging information and documents 
regarding anticipated future construction of Company’s facilities within the City, with a view 
toward coordinating their respective activities.  Documents and information to be exchanged 
may include, without limitation, engineering drawings or other maps of the proposed locations of 
construction or installation of telecommunication facilities.  The Company, the City Engineer, 
and the Community Development Director may thereafter in good faith exchange other 
information and documents regarding the proposed construction for the purpose of coordinating 
the joint and respective activities within the City.  Upon request, information regarding future 
capital improvements involving land acquisition or construction or installation of 
telecommunication facilities shall be treated with confidentiality as governed, and to the extent 
authorized, by City ordinance and the Government Records Access and Management Act. 
 

6.2 Conditions of Public Utility Easement, Right-of-Way and Street Occupancy.   
 

(b) With respect to any poles or wire-holding structures that the Company is 
authorized to construct and install within the City, a public utility or public utility district 
serving the City may, if denied the privilege of utilizing such pole or facility by the 
Company, apply for such permission to the City Council. If the City Council finds that 
such use would enhance the public convenience and would not unduly interfere with the 
Company’s present and future operations, the City Council may authorize such use 
subject to such terms and conditions as may reasonably be agreed between the parties.  
Such authorization shall include the condition that the public utility district pay to the 
Company any and all actual and necessary costs incurred by the Company in permitting 
such use, and shall indemnify the Company and City from and against any claims or 
causes of action brought about due to such use. 

 
(c) No cables, equipment, or wires for construction, maintenance, and 

operation of the Network shall be installed or the installation thereof commence on any 
existing pole within the City until the proposed location, specifications, and manner of 
installation of such cables, equipment, and wires are set forth upon an engineering 
drawing, plot, or map showing the existing poles, streets, alleys, or highways where such 
installations are proposed.  The drawing, plot, or map shall be submitted to the City 
Engineer and reviewed for approval or disapproval within a reasonable time in writing.  

Porter, Brandon
These are concerning disclaimers that I don't believe I've ever seen in a franchise in any municipality in UT or elsewhere before. Is there something going on in the City that we should be aware of where the public ROW is being disputed? What are we paying fees for if not to be able to confidently use the public ROW and PUEs consistent with our rights to do so under state law?

Porter, Brandon
This sentence seems out of place here.
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Such approval shall not be unreasonably withheld. The Company shall have the sole 
responsibility for diligently obtaining, at its own cost and expense, all permits, licenses or 
other forms of approval or authorization necessary to construct, maintain, upgrade or 
repair the system, including but not limited to any necessary approvals from persons 
and/or the City to use private property, easements, poles and conduits. 

 
(d) If, in the conduct of its business, the Company is required to locate 

facilities in the streets of the City, other than facilities that may be attached to utility 
poles, the nature of such facilities shall be disclosed to the City for prior review and 
approval as to the need thereof and as to the location within the street.  The installation 
shall be made under such conditions as the City Engineer shall prescribe. 

 
(e) The Company, at its own expense, may, and is solely responsible to, trim 

trees overhanging the public Rights-of-Way of the City to prevent the branches of such 
trees from coming in contact with the Company’s wires and cable.  Prior to the Company 
attempting to trim trees upon and overhanging streets, alleys, sidewalks and public places 
of the City, the Company shall obtain approval from, and be under the supervision of, the 
City official to whom such duties have been or may be delegated in accordance with the 
applicable provisions of the municipal code of the City.  Company shall immediately 
remove the trimmings and restore the area to its previous condition. 

 
(f) The Company, on the request of any person holding a building moving 

permit issued by the City, shall temporarily raise or lower its wires to permit the moving 
of such building.  The expense of such temporary removal, raising or lowering of wires 
shall be paid by the person requesting the same, and the Company may require such 
payment in advance.  The City agrees to provide prior written notice of the necessity to 
move the wires as far in advance as possible; provided in no event shall the City give less 
than twenty (20) days’ advance notice.  In the event of a disagreement between the 
Company and the holder of a permit, such disagreement shall be resolved by the City. 

 
6.3 Duty to Underground.    The Company shall be required to comply with the 

rules and regulations of the Public Service Commission in regard to the installation of 
underground lines. In addition, the Company shall comply with lawful rules and regulations 
adopted by the City for the placement of newly constructed Network lines underground; 
provided, however, Company shall only be required to place newly constructed Network lines 
underground to the extent that underground placement is also required of all other existing and 
newly constructed lines of all other electric, cable, telecommunication, and other wireline-based 
entities with facilities at that location within the City.  Company shall only be required to 
relocate its existing aerial facilities underground pursuant to a valid exercise of the City’s police 
power for the public health, safety, and general welfare, and then only in areas were all other 
entities are required to relocate all of their facilities underground. Undergrounding at Company 
cost will not be required purely or primarily for beautification purposes. Where its wireline 
facilities are underground, the Company may locate certain equipment above ground upon a 
showing of reasonable necessity and with the written approval from the City, which approval 
shall not be unreasonably withheld. Notwithstanding the foregoing, and subject to City 
permitting requirements, Company may overlash to, repair, and replace existing aerial facilities. 

Porter, Brandon
We are not sure what this broad statement means. We are a telecom utility with rights under federal and state law to use the public ROW to serve customers.

Porter, Brandon
This would all be very fact-dependent, and it is not fair or reasonable to ask us to waive all of our rights in advance under theoretical scenarios. Concepts of sovereign immunity and police power under applicable state law already provide the City extensive cover in these kinds of emergency situations.
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6.4 Company Duty to Comply with Rules and Regulations.  Facilities located on, 

upon, over, and under property in which the City has an ownership interest shall be constructed, 
installed, maintained, cleared of vegetation, renovated, or replaced in accordance with such rules 
and regulations as the City may issue.  The Company shall acquire permits in accordance with 
such rules and regulations and the City may inspect the manner of such work and require 
remedies as may be necessary to assure compliance.  It is understood that this work involves the 
health, safety, and welfare of the community, and from time to time, must be done under 
circumstances that may make prior acquisition of a permit infeasible. 
 

6.5 Compliance with Pollution Laws.  Company shall ensure that its facilities within 
the City meet the standards required by applicable federal and state air and water pollution laws.  
Upon the City’s request, the Company shall provide the City with a status report of such 
measures. 
 

6.6 Compliance with Applicable Laws.  All telecommunications lines, poles, 
towers, pipes, conduits, equipment, property, and other structures or assets installed, used, 
maintained, relocated, or dismantled under color of this Agreement shall be so installed, used, 
operated, tested, maintained, relocated, or dismantled in accordance with applicable present and 
future federal, state, and City law and regulations, including but not limited to the most recent 
editions of the National Electrical Code, the National Electrical Safety Code, and the Fiber Optic 
Cable Installation Standard of the Telecommunications Industry Committee, or such substantive 
equivalents as may hereafter be adopted or promulgated.  
 

6.7 Location to Minimize Interference.  All lines, poles, towers, pipes, conduits, 
equipment, property, structures, and assets of the Company shall be located so as to minimize 
interference with the use of streets, alleys, Rights-of-Way, and public property by others and 
shall reasonably avoid interference with the rights of owners of property that abuts any of said 
streets, alleys, Rights-of-Way, or public property. 
 

6.8 Repair of Damage.  If during the course of work on its facilities, the Company 
causes damage to or alters any street, alley, Rights-of-Way, sidewalk, utility, Public 
Improvement, or other public or private property, the Company (at its own cost and expense and 
in a manner approved by the City) shall promptly and completely restore such street, alley, 
Rights-of-Way, sidewalk, utility, Public Improvement or other public or private property to its 
previous condition, in accordance with applicable City ordinances, policies, and regulations 
relating to repair work of similar character to the reasonable satisfaction of the City.  Except in 
case of emergency, the Company, prior to commencing work in the public way, street, or public 
property, shall make application for a permit to perform such work from the City Engineer or 
other department or division designated by the City.  Such permit shall not be unreasonably 
withheld.  The Company shall abide by all reasonable regulations and requirements of the City 
for such work. 
 

6.9 Guarantee of Repairs.  For a period of one year following the completion of the 
repair work performed pursuant to Section 6.8, the Company shall maintain, repair, and keep in 

Porter, Brandon
This seems unnecessarily limiting on the parties. Wouldn't a permit process apply?

Porter, Brandon
These are legal non-starters, and also seem inconsistent with other provisions, below. This constitutes unconstitutional unequal treatment under the law, and is also unlawfully prohibitive and discriminatory under 47 USC 253. We are entitled to utilize the public ways in UT pursuant to applicable federal and state law, subject to the City's reasonable, competitively neutral, nondiscriminatory permitting requirements.
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good condition those portions of said streets, alleys, Rights-of-Way, or public and private 
property restored, repaired, or replaced to the satisfaction of the City. 
 

6.10 Safety Standards.  The Company’s work, while in progress, shall be properly 
protected at all times with suitable barricades, flags, lights, flares, or other devices as are 
reasonably required by applicable safety regulations, or standards imposed by law including, but 
not limited to, signing in conformance with the Federal and State of Utah manuals on Uniform 
Traffic Control Devices. 
 

6.11 Supervision by the City. 
 

(a) The Company shall construct, operate, and maintain the Network within 
the City in strict compliance with all laws, ordinances, rules, and regulations of the City 
and any other agency having jurisdiction over the operations of the Company. 

 
(b) The Company’s Network and all parts thereof within the City shall be 

subject to the right of periodic inspection by the City; provided that such inspection shall 
be conducted at reasonable times and upon reasonable notice to the Company. 

 
6.12 Company’s Duty to Remove Its Network. 

 
(a) Subject to applicable federal and state law and Section 14.18.110.A.4.e of 

the Holladay Municipal Code (which provides that a provider may abandon any 
underground system in place so long as it does not materially interfere with the use of the 
rights-of-way or with the use thereof by any public utility, cable operator or other 
person), the Company shall promptly remove, at its own cost and expense, from any 
public property within the City, all or any part of the Network when one or more of the 
following conditions occur: 

 
(1) The Company ceases to operate the Network for a continuous 

period of twelve months, and does not respond to written notice from the City 
within thirty (30) days after receiving such notice following any such cessation, 
except when the cessation of service is a direct result of a natural or man-made 
disaster or other Force Majeure event; 

 
(2) The Franchise is terminated or revoked pursuant to notice as 

provided herein in Article 12 and there is no reasonable expectation that a 
replacement franchise, license, or other arrangement will be established pursuant 
to which the Network may remain in place; or 

 
(3) The Franchise expires pursuant to this Agreement and there is no 

reasonable expectation that a replacement franchise, license, or other arrangement 
will be established pursuant to which the Network may remain in place. 
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(b) The Company’s removal of any or all of the Network that requires 
trenching or other opening of the City’s streets shall be done only after the Company 
obtains prior written notice and approval from the City. 

 
(c) The Company shall receive notice, in writing from the City, setting forth 

one or more of the occurrences specified in Subsection 6.12(a) above and shall have 
ninety (90) calendar days from the date upon which said notice is received to remove or 
abandon such facilities. 

 
6.13 Notice of Closure of Streets.  Except in cases of emergency, the Company shall 

notify the City not less than three (3) working days in advance of any construction, 
reconstruction, repair, or relocation of facilities which would require any street or lane closure.  
Except in the event of an emergency, as reasonably determined by the Company, no such closure 
shall take place without prior authorization from the City.  In addition, all work performed in the 
traveled way or which in any way impacts vehicular or pedestrian traffic shall be properly 
signed, barricaded, and otherwise protected as required by Section 6.10, above. 
 

ARTICLE 7.  POLICE POWER. 
 

7.1 Reservation of Police Power.  The City expressly reserves, and the Company 
expressly recognizes, the City’s right and duty to adopt, from time to time, in addition to the 
provisions herein contained, such ordinances and rules and regulations as the City may deem 
necessary in the exercise of its police power for the protection of the health, safety and welfare of 
its citizens and their properties. 
 

7.2 Other Regulatory Approval.  The Company and the City shall at all times 
during the life of this Franchise, comply with all federal, state, and City laws and regulations and 
with such reasonable and lawful regulation as the City now or hereafter shall provide.  The terms 
of this Franchise shall apply to all the Company’s facilities used, in whole or part, in the 
provision of telecommunications services in newly annexed areas upon the effective date of such 
annexation.  Company shall provide no service regulated by the Federal Communications 
Commission (FCC) or Utah Public Service Commission (PSC) until it has received all necessary 
approvals and permits from said commissions.  Nothing in this Agreement shall constitute a 
waiver of either party’s right to challenge any portion of this Agreement which is not in 
accordance with applicable federal, state and local laws. 
 

ARTICLE 8.  CITY REPRESENTATIVES 
 

8.1 City Manager’s Duties and Responsibilities.  The City Manager is hereby 
designated as the “City Representative” with full power and authority to take appropriate action 
for and on behalf of the City and its inhabitants to enforce the provisions of this Agreement and 
to investigate any alleged violations or failures of the Company to comply with said provisions 
or to adequately and fully discharge its responsibilities and obligations hereunder.  The City 
Manager may delegate to others, including but not limited to, the City Attorney, City Engineer, 
and City Finance Director, the various duties and responsibilities of City Representative.  The 

Porter, Brandon
What would be beyond then-current applicable standards? Just not sure what this means.
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failure or omission of the Manager or the Manager’s designee(s) as City Representative to act 
shall not constitute any waiver or estoppel. 
 

8.2 Company Duty to Cooperate.  In order to facilitate such duties of the City 
Representative, the Company agrees to allow the City Representative to reasonably inspect 
installation ofthe Company’s Network within the City’s public Rights-of-Way. 
 

8.3 City Financial Review.  Subject to applicable state law, with regard to financially 
related matters, the Manager or the Manager’s designee, as City Representative may undertake a 
financial review of Company’s payment of its Franchise fees and other fees and obligations 
under this agreement.  The failure or omission to conduct a financial review shall not constitute 
any waiver or estoppel. 
 

8.4 No Waiver or Estoppel.  Neither the City nor the Company shall be excused 
from complying with any of the terms and conditions of this Agreement by any failure of the 
other or any of its officers, employees, or agents, upon any one or more occasions, to insist upon 
or to seek compliance with any of such terms and conditions. 
 

ARTICLE 9.  TRANSFER OF FRANCHISE 
 

9.1 Written Approval Required.  The Company shall not transfer or assign the 
Franchise or any rights under this Agreement to another entity, unless the City shall first give its 
approval in writing, which approval shall not be unreasonably withheld or delayed.  Any 
attempted assignment or transfer without such prior written consent shall constitute a Default of 
the Franchise.  In the event of such a Default, City shall proceed according to the procedure set 
forth in this Agreement, and any applicable state or federal law.  Notwithstanding anything to the 
contrary herein, so long as Company is in full compliance with this Agreement, this Agreement, 
without any approval or consent of City, may be sold, assigned or transferred by the Company to 
the Company’s principal, affiliates, subsidiaries of its principal, or to any entity which acquires 
all or substantially all of Company’s assets in the market defined by the FCC in which the 
Network is located by reason of a merger, acquisition or other business reorganization. 

 
9.2 Procedure for Obtaining Approval for Transfer.  At least ninety (90) calendar 

days before a proposed assignment or transfer of Company’s Franchise is scheduled to become 
effective, Company shall petition in writing for the City Council’s written consent for such a 
proposed assignment or transfer.  The City will not unreasonably withhold its consent to such an 
assignment or transfer.  However, in making such a determination, the City Council may 
consider any or all of the following: 

 
(a) experience of proposed assignee or transferee (including conducting an 

investigation of proposed assignee or transferee’s service record in other communities); 
 
(b) qualifications of proposed assignee or transferee; 
 
(c) legal integrity of proposed assignee or transferee; 
 

Porter, Brandon
Too vague to discern meaning. Recommend simply deleting this.
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(d) financial ability and stability of the proposed assignee or transferee; 
 
(e) the corporate connection, if any, between the Company, and proposed 

assignee or transferee; and 
 
(f) any other aspect of the proposed assignee’s or transferee’s background 

which could affect the health, safety, and welfare of the citizenry of the City as it relates 
to the operation of a telecommunications network. 
 
9.3 Certification of Assignee.  Before an assignment or transfer is approved by the 

City Council, the proposed assignee or transferee shall execute an affidavit, acknowledging that 
it has read, understood, and intends to abide by the applicable Franchise Agreement and all 
applicable laws, rules, and regulations.   

 
9.4 Effect of Approval.  In the event of any approved assignment or transfer, the 

assignee or transferee shall assume all obligations and liabilities of Company, except an 
assignment or transfer shall not relieve the Company of its liabilities under the Franchise 
Agreement until the assignment actually takes place, unless specifically relieved by federal, or 
state law, or unless specifically relieved by the City Council at the time an assignment or transfer 
is approved. 

 
9.5 Transfer Upon Revocation by City.  Company and City agree that in the case of 

a lawful revocation of the Franchise, at Company’s request, which shall be made in its sole 
discretion, Company shall be given a reasonable opportunity to effectuate a transfer of its 
Network to a qualified third party.  City further agrees that during such a period of time, it shall 
authorize the company to operate pursuant to the terms of its prior Franchise; however, in no 
event shall such authorization exceed a period greater than six (6) months from the effective date 
of such revocation.  If at the end of that time, Company is unsuccessful in procuring a qualified 
transferee or assignee of its Network which is reasonably acceptable to the City, Company and 
City may avail themselves of any rights they may have pursuant to federal or state law; it being 
further agreed that Company’s continued operation of its Network during the six (6) month 
period shall not be deemed to be a waiver, nor an extinguishment, of any rights of either the City 
or the Company.  Notwithstanding anything to the contrary set forth herein, neither City nor 
Company shall be required to violate federal or state law. 

 
9.6 Abandonment of Facilities by Company.  The Company, with the written 

consent of the City, may abandon any underground facilities in place, subject to the requirements 
of the City.  In such an event, after receiving the written consent of the City, the abandoned 
Network shall become the property of the City, and the Company shall have no further 
responsibilities or obligations concerning those facilities. 

 
ARTICLE 10.  ACCEPTANCE BY THE COMPANY OF FRANCHISE 

 
10.1 Company Duty to Approve Franchise Agreement.  The Company shall, within 

sixty (60) calendar days after the approval of this Agreement, execute this Agreement and file an 
unqualified acceptance of the Agreement acknowledging the provisions of Title 9 Chapter 4 of 
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the City’s Ordinances in writing with the City Recorder of the City in a form approved by the 
City Attorney; otherwise, this Agreement and all rights granted hereunder shall be null and void. 
 

ARTICLE 11.  EXTENSION OF CITY LIMITS 
 
11.1 Annexations.  Upon the annexation of any territory to the City, all rights hereby 

granted and the Franchise shall extend to the territory so annexed to the extent the City has 
authority.  All facilities owned, maintained, or operated by the Company located within, under, 
or over streets of the territory so annexed shall thereafter be subject to all terms hereof. 

 
ARTICLE 12.  EARLY TERMINATION OR REVOCATION OF FRANCHISE 

 
12.1 Grounds for Termination.  The City may terminate or revoke this Agreement 

and all rights and privileges herein provided for any of the following reasons: 
 

(a) The Company fails to make timely payments of the Franchise Fee as 
required under Article III of this Agreement and does not correct such failure within 
thirty (30) business days after receipt of written notice by the City of such failure; 
 

(b) The Company, by act or omission, materially violates a duty or obligation 
herein set forth in any particular within the Company’s control, and with respect to which 
redress is not otherwise herein provided.  In such event, the City, acting by or through its 
City Council, may determine, after hearing, that such failure is of a material nature, and, 
thereupon, after written notice giving the Company notice of such determination, the 
Company, within thirty (30) calendar days of such notice, shall commence efforts to 
remedy the conditions identified in the notice and shall have ninety (90) calendar days 
from the date it receives notice to remedy the conditions.  After the expiration of such 
ninety-day period and failure to correct such conditions, the City may declare the 
Franchise forfeited, and, thereupon, the Company shall have no further rights or authority 
hereunder; provided, however, that any such declaration of forfeiture and termination 
shall be subject to judicial review as provided by law, and, provided further, that in the 
event such failure is of such nature that it cannot be reasonably corrected within the 
ninety-day time period provided above, the City shall provide additional time for the 
reasonable correction of such alleged failure if the reason for the non-compliance was not 
the intentional or negligent act or omission of the Company; 
 

(c) The Company becomes insolvent, unable, or unwilling to pay its debts; is 
adjudged bankrupt; or all or part of its facilities should be sold under an instrument to 
secure a debt and is not redeemed by the Company within sixty (60) calendar days; or 
 

(d) In furtherance of the Company policy or through acts or omissions done 
within the scope and course of employment, a director or officer of the Company 
knowingly engages in conduct or makes a material misrepresentation with or to the City 
that is fraudulent or in violation of a felony criminal statute of the State of Utah. 
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12.2 Reserved Rights.  Nothing contained herein shall be deemed to preclude the 
Company from pursuing any legal or equitable rights or remedies it may have to challenge the 
action of the City. 

 
ARTICLE XIII INSURANCE AND INDEMNIFICATION 

 
13.1 No City Liability.  Except as otherwise specifically provided herein, the City 

shall in no way be liable or responsible for any loss or damage to property, including financial or 
other business loss (whether direct, indirect, or consequential), or any injury to or death of any 
person that may occur in the construction, operation, or maintenance by the Company of its lines 
and appurtenances hereunder, except to the extent of the City’s negligence or willful misconduct. 

 
13.2 Company Indemnification of City.  The Company shall indemnify, hold 

harmless, and at the City’s option defend and hold the City, and the officers, agents, boards, and 
employees thereof, harmless from and against any and all third party claims, suits, actions, 
liability and judgments for damages or otherwise harmless from and against such claims, 
demands, liens, and all liability or damage of whatsoever kind (including accidental death) to the 
extent on account of, or arising from, the Company’s negligence, willful misconduct, or breach 
of this Agreement, and shall pay the costs of defense plus reasonable attorneys’ fees.  Said 
indemnification shall include, but not be limited to, the Company’s negligent acts or omissions 
pursuant to its use of the rights and privileges of this Agreement, including construction, 
operation, and maintenance of telecommunications lines and appurtenances, whether or not any 
such use, act, or omission complained of is authorized, allowed, or prohibited by this Agreement. 
The City shall give the Company written notice of its obligation to indemnify the City within a 
reasonable time of receipt of a claim or action pursuant to this subsection. Notwithstanding the 
foregoing, the Company shall not indemnify the City for any damages, liability or claims 
resulting from the willful misconduct or negligence of the City, the City’s agents or contractors, 
or unrelated third parties. In no event shall the City be liable to the Company for any indirect, 
incidental, special, punitive or consequential damages whatsoever, arising out of, or in 
connection with, this agreement, including but not limited to loss of profits, lost revenue, loss of 
goodwill, loss of anticipated savings, loss of data, incurred or suffered by the Company. 

 
13.3 Notice of Indemnification.  The Company shall give prompt written notice to the 

City of any claim, demand, or lien that is likely result in a lawsuit against the City.  City shall 
give written notice to Company promptly after City learns of the existence of Claim for which 
City seeks indemnification; provided, however, the failure to give such notice shall not affect the 
rights of City, except and only to the extent the Company is prejudiced by such failure. The 
Company shall have the right to employ counsel reasonably acceptable to the City to defend 
against any such Claim. If such counsel will represent both the Company and City, there may be 
no conflict with such counsel’s representation of both.  Company must acknowledge in writing 
its obligation to indemnify the City for the entire amount of any Loss relating thereto. No 
settlement of a Claim may seek to impose any liability or obligation upon the City other than for 
money damages.  If Company fails to acknowledge in writing its obligation to defend against or 
settle such Claim within fifteen (15) days after receiving notice thereof from the City (or such 
shorter time specified in the notice as the circumstances of the matter may dictate), the City shall 
be free to dispose of the matter, at the expense of Company (but only if indemnification is 
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adjudged to be proper), in any way in which the City deems to be in its best interest.  
Notwithstanding any provision hereof to the contrary, the Company shall not be obligated to 
indemnify, defend, or hold the City harmless to the extent any claim, demand, or lien arises out 
of or in connection with a breach by the City of any obligation under this Agreement or any 
negligent or otherwise tortious act or failure to act of the City or any of its officers or employees 
or agents. 

 
13.4 Insurance.  Company shall file a certificate of insurance with the City, and at all 

times thereafter maintain in full force and effect at its sole expense, an acceptable policy or 
policies which have an A.M. Best’s rating of A-VII or better, including comprehensive general 
liability insurance.  The policy or policies shall name as additional insured the City, and in their 
capacity as such, its officers, agents and employees.  Policies of insurance shall be in the 
minimum single limit amount of two million dollars ($2,000,000) per occurrence.  The insurer or 
insurers shall be authorized to write the required insurance in the State of Utah.  The policy or 
policies of insurance shall be maintained by the Company in full force and effect during the 
entire term of the Franchise.  Each policy of insurance shall contain a statement on its face that 
the insurer will not cancel the policy or fail to renew the policy, whether for nonpayment of 
premium, or otherwise, and whether at the request of the Company or for other reasons, except 
after thirty (30) calendar days advance written notice mailed by the insurer to the Company. 
Company shall provide at least 30 days advanced written notice to the City on any required 
coverage that is cancelled or non-renewed and not replaced. 

 
13.5 City’s Right to Intervene. In any suit in which the City is named as a party and 

seeks indemnification from the Company, and in which the City in its own reasonable discretion 
believes that a conflict of interest with Company exists, the City shall have the right to provide 
its own defense in connection with the same at its own expense.  

    
13.6 No Creation of a Private Cause of Action.  The provisions set forth herein are 

not intended to create liability for the benefit of third parties but is solely for the benefit of the 
Company and the City.  In the event any claim is made against the City that falls under these 
indemnity provisions and a Court of competent jurisdiction should adjudge, by final decree, that 
the City is liable therefore, the Company shall indemnify and hold the City harmless of and from 
any such judgment or liability, including any court costs, expenses, and attorney fees incurred by 
the City in defense thereof.  Nothing herein shall be deemed to prevent the parties indemnified 
and held harmless herein from participating in the defense of any litigation by their own counsel 
at their own expense.  Such participation shall not under any circumstances relieve the Company 
from its duty of defense against liability or paying any judgment entered against such party. 

 
ARTICLE XIV REMEDIES 

 
14.1 Duty to Perform.  The Company and the City agree to take all reasonable and 

necessary actions to assure that the terms of this Agreement are performed. 
 
14.2 Remedies at Law.  In the event the Company or the City fail to fulfill any of their 

respective obligations under this Agreement the City or the Company, whichever the case may 
be, shall have a breach of contract claim and remedy against the other in addition to any other 

Porter, Brandon
We are unable to locate Title 9, Chapter 4. Please advise.
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remedy provided by law, provided that no remedy that would have the effect of amending the 
specific provisions of this Agreement shall become effective without such action that would be 
necessary to formally amend the Agreement. 

 
14.3 Third Party Beneficiaries.  The benefits and protection provided by this 

Agreement shall inure solely to the benefit of the City and the Company.  This Agreement shall 
not be deemed to create any right in any person who is not a party and shall not be construed in 
any respect to be a contract in whole or in part for the benefit of any third party (other than the 
permitted successors and assigns of a party hereto). 

 
14.4 Force Majeure.  The Company shall not be held in default or noncompliance 

with the provisions of the Franchise, nor suffer any enforcement or penalty relating thereto, 
where such noncompliance or alleged defaults are caused by strikes, acts of God, power outages, 
or other events reasonably beyond its ability to control, but the Company shall not be relieved of 
any of its obligations to comply promptly with any provision of this Franchise contract by reason 
of any failure of the City to enforce prompt compliance. Nothing herein shall be construed as to 
imply that City waives any right, payment, or performance based on future legislation where said 
legislation impairs this contract in violation of the United States or Utah Constitutions. 

 
ARTICLE XV NOTICES 

 
15.1 City and Company Designees and Addresses.  Unless otherwise specified 

herein, all notices between the City and the Company pursuant to or concerning this Agreement 
or the Franchise shall be delivered to (or to such other offices as the City or Company may 
designate by written notice to the other Party): 

 
City: 
 
City of Holladay 
Attn: City Manager 
4580 S 2300 E 
Holladay, UT 84117 
 
With copies to (which shall not constitute notice): 
 
City of Holladay Attorney’s Office 
2118 E. 3900. S #300 
Holladay, UT 84124 
Attention: Todd Godfrey 
 
Company: 
 
CenturyLink 
Attn: ROW/NIS Manager 
1025 Eldorado Blvd,  
Broomfield, CO 80021 
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With a copy to (except for invoices) (which copy will not constitute notice): 
CenturyLink 
ATTN: Network Legal Counsel 
931 14th Street 
Denver, CO 80202 
 
 

ARTICLE XVI CHANGING CONDITIONS 
 
16.1 Meet to Confer.  The Company and the City recognize that many aspects of the 

telecommunications business are currently the subject of discussion, examination, and inquiry by 
different segments of the industry and affected regulatory authorities, and that these activities 
may ultimately result in fundamental changes in the way the Company conducts its business.  In 
recognition of the present state of uncertainty respecting these matters, the Company and the 
City each agree, on request of the other during the term of this Agreement, to meet with the other 
and discuss in good faith whether it would be appropriate, in view of developments of the kind 
referred to above during the term of this Agreement, to amend this Agreement or enter into 
separate, mutually satisfactory arrangements to effect a proper accommodation of any such 
developments. 

 
ARTICLE XVII AMENDMENT AND GENERAL PROVISIONS 

 
17.1 Duty to Negotiate.  At any time during the term of this Agreement, the City, 

through the City Council, or the Company may propose amendments to this Agreement by 
giving thirty (30) calendar days written notice to the other of the proposed amendment(s) 
desired, and both parties thereafter, through their designated representatives, shall negotiate, 
within a reasonable time, in good faith in an effort to reasonably consider the proposed 
amendment(s). 

 
17.2 Written Approval to Amend Agreement Required.  No amendment or 

amendments to this Agreement shall be effective until mutually agreed upon by the City and the 
Company, and an ordinance or resolution approving such amendments is approved by the City 
Council. 

 
17.3 Entire Agreement.  This Agreement and all attachments hereto represent the 

entire understanding and agreement between the parties hereto with respect to the subject matter 
hereof, and can be amended, supplemented, modified, or changed only by the written agreement 
of the parties, including the formal approval of the City Council. 

 
17.4 Governing Law.  This Agreement and any action related to this Agreement will 

be governed the laws of the State of Utah. 
 
17.5 Joint Drafting.  The Parties acknowledge that this Agreement has been drafted 

jointly by the Parties and agree that this Agreement will not be construed against either Party as a 
result of any role such Party may have had in the drafting process. 

 

Rajamin, Ashely C
Risk to review
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ARTICLE XVII SEVERABILITY 
 
18.1 Conditions.  If any section, sentence, paragraph, term, or provision of this 

Agreement or the Ordinance is for any reason determined to be or rendered illegal, invalid, or 
superseded by other lawful authority including any state or federal, legislative, regulatory, or 
administrative authority having jurisdiction thereof or determined to be unconstitutional, illegal, 
or invalid by any court of competent jurisdiction, such portion shall be deemed a separate, 
distinct, and independent provision, and such determination shall have no effect on the validity 
of any other section, sentence, paragraph, term, or provision hereof or thereof, all of which shall 
remain in full force and effect for the term of this Agreement and the Ordinance or any renewal 
or renewals thereof, except for Article III hereof.  The parties do not waive their right to assert 
that the obligations contained herein, including those obligations contained in Article III arise as 
a matter of contract and are not otherwise conditioned. 

 
18.2 Conflicts.  In the event of a conflict between any provision of this Agreement and 

the Ordinance, the provisions of the Ordinance in effect at the time the Agreement is entered into 
shall control. 

 
18.3 Fee Article Non-Severable.  Article III hereof is essential to the adoption of this 

Agreement, and should it be challenged by the Company and thereafter determined to be illegal, 
invalid, unconstitutional, or superseded, in whole or in part, the entire Agreement and the 
Franchise shall be voided and terminated, subject to the following provisions of this Article.  In 
the event of a judicial, regulatory, or administrative determination that Article III is illegal, 
invalid, unconstitutional, or superseded, such termination shall be effective as of the date of a 
final appealable order, unless otherwise agreed upon by the City and the Company.  In the event 
of any legislative action that renders Article III unconstitutional, illegal, invalid, or superseded, 
such termination shall be effective as of the effective date of such legislative action. 

 
17.4 Waiver of Non-Severability.  Notwithstanding the foregoing, if the City 

stipulates in writing to judicial, administrative, or regulatory action that seeks a determination 
that Article III is invalid, illegal, superseded, or unconstitutional, then a determination that 
Article III is invalid, illegal, unconstitutional, or superseded shall have no effect on the validity 
or effectiveness of any other section, sentence, paragraph, term, or provision of this Agreement, 
which shall remain in full force and effect. 

 
18.5 Lease Terms Upon Termination.  In the event this Agreement is terminated 

pursuant to Section 17.3 hereof, the City grants to the Company a license for the location of 
facilities according to the same terms and conditions as set forth in this Agreement.  
Accordingly, and subject to then-applicable law, the Company shall pay the same amounts, at the 
same times, required for the payment of the Franchise Fee pursuant to Article III hereof and be 
bound by all other terms and conditions contained herein; provided, however, that in no event 
shall the Company be obligated to pay a higher percentage of Gross Revenues as rent or 
otherwise derived from the sale of telecommunications services within the City than is paid by 
other telecommunication companies serving within the City. 

 
SIGNED AND ENTERED INTO this ____ day of _________________, 2023. 
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       “City” 
       CITY OF HOLLADAY 
 
 
       By:_________________________________ 
        Gina Chamness, City Manager 
 
ATTEST: 
 
__________________________________ 
Stephanie Carlson, City Recorder 
 
APPROVED AS TO FORM: 
__________________________________ 
Todd J. Godfrey 
City Attorney 
 

 
      “Company” 
       

Qwest Corporation dba CenturyLink QC, a 
Colorado corporation 

 
 
      By:_________________________________ 
      Shaun Giesler 

Manager, Network Infrastrusture Services 
ROW  

 
CORPORATE ACKNOWLEDGMENT 

 
STATE OF __________________ ) 
     :ss. 
COUNTY OF ________________ ) 

 
 On the ____ day of _______________________, 2023, personally appeared 

before me Danett Kennedy, personally known to me (or proved to me on the basis of satisfactory 
evidence) to be the person whose name is subscribed to the foregoing instrument, and 
acknowledged to me that s/he executed the same in his/her authorized capacity, and that by 
his/her signature on this instrument the person or entity upon behalf of which the person acted, 
executed the same. 

 
 
 
      ____________________________________ 
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      Notary Public 
Residing at:       
My Commission Expires:    
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EXHIBIT “A” 
Franchise; Use of Rights-of-Way Ordinance 
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