ORDINANCE NO. 2023-27
AN ORDINANCE PROVIDING FOR THE PROTECTION OF WATERWAY SWALES INCLUDING MAINTENANCE & ALTERATION AND SPECIFIC REQUIREMENTS FOR SWALES CONSTRUCTED IN NEW OR EXISTING IN PLATS
	WHEREAS Lake Point is authorized pursuant to Utah Code §§ 10-8-2 10-8-11, 10-8-14, and 72-7-102, to protect and regulate the use of Lake Point property, including city streets, highways, sidewalks, and other public ways and rights of way, such as but not limited to regulating the use of public swale rights of ways by residents, utility, telecommunications, and other service providers;
	WHEREAS the Lake Point City Council desires to regulate and provide for the protection and proper use of all swale rights of ways;
	WHEREAS the Lake Point City Council desires to establish conditions and procedures by which a resident or service provider may, pursuant to permit and inspections alter a swale with piping for a driveway crossing in accordance with the standards outlined in this ordinance and found in Attachment A; 
	NOW, THEREFORE, BE IT ORDAINED by the Lake Point City Council as follows:
Section 1.  Purpose. 
a. The purpose of this Ordinance is to establish the terms and conditions by which non-city persons, entities and residents may excavate, engage in construction on, in, or under, improve, occupy, and otherwise alter existing public swale and waterway property and rights of way owned or controlled by Lake Point in such a manner as to protect the public and the city while facilitating requests of driveway crossings for  Lake Point residents, in a fair and equitable manner. 
b. This ordinance also applied to requirement for swales crossing standards and designs of any future swales built on parcel, lot or subdivision.
c. The city finds that the swale rights of way within the city are critical to the water resources, lot runoff, storm management and water systems health of the city aquifer, swales are intended for public uses and must be managed and controlled consistent with that intent.  
d. The city finds that the city should receive fair and reasonable compensation for use by alteration of the rights of way to offset the burdens and costs to the residents of Lake Point for damage and use of the swale rights of way.
e. The city finds that the city should require a permit for any such work in th swale right of way and set specific requirements for piping of swales crossing to prevent  damage and improper use or water restrictions of the swale rights of way.
Section 2.  Definitions. The following terms shall have the meanings set forth below for purposes of this Ordinance only:
a. “City”: the municipality of Lake Point.
b. “Permit”: A permit, license, or other grant of authority issued in writing by the city that authorizes a particular scope of work within the swale rights of way, which scope may be defined and limited in the permit by location, duration, work site restoration requirements, and other conditions necessary to protect public or private property and rights of way.
c. “Person”: Any individual, business, company, corporation, firm, partnership, venture, or other entity of any kind, including state, federal, local, school, interlocal, and other governmental or public entities.
d. “Public Property”: Any real property, any interest in real property, and all appurtenances and improvements thereto, owned or controlled by the city, other than rights of way.
e. “Rights of Way”: The surface of and the space above and below any public street, sidewalk, park strip, swale, alley or other public way of any type whatsoever, including an unimproved right of way or easement dedicated for use as a public right of way, now or hereafter existing as such within the city, but not including any easement dedicated to or owned by the City that is granted or reserved for the City’s exclusive use and not for use by third parties or the public (such as easements for water, or drainage facilities).
f. “Work site restoration”: The restoring and remediation of the original ground or surface area to a condition at least as good as its original state in compliance with engineering regulations and standards, and includes but is not limited to repair, cleanup, backfilling, grading, leveling, vegetating, compaction, stabilization, paving, surfacing, and other work necessary to place the site in acceptable condition following the conclusion of the work, or the expiration or revocation of the permit.
Section 3.  Permit Required. 
a. It is unlawful for owner of a lot to fill-in, block, regrade or in anyway decrease the capacity of the drainage swales that are constructed with the PUDE’s as shown on plat maps, storm water plans and in other areas.  All drainage swales that are crossed by the driveways or other hard surfaces must per permitted and will be piped at the Owner’s expense with an (18”) reinforced concrete pipe with a concrete flared end section on the inlet end of the pipe in accordance with attachment A – Swale Design Standards.
b. It is unlawful for any person to commence work, excavation, or construction upon on any swale right of way until the city has approved and issued a permit for such work, except as specifically approved to the contrary in this Ordinance. Such prohibition includes maintenance, construction, excavation, and improvement work performed by a city other than Lake Point, a county, state, federal, or other government entity.
c. Any person desiring to perform work of any kind in a swale right of way shall make application for a permit, including the payment of such fees as may be established by the city council.
d. Permits shall not be assigned or transferred.
e. A person shall not be eligible to apply for or receive permits to do work within the swale rights of way, save and except the following:
i. Contractors licensed by the state as general contractors;
ii. Franchisees and public utilities;
iii. Property owners installing, replacing, or maintaining swale piping upon a portion of the swale right of way adjacent to their residence; or
iv. Persons offering a service which requires occupation of the right of way, such as scaffold or staging, staging of a crane, installation or maintenance of electric signs, glass, awnings, and painting or cleaning of buildings or sign boards or other structures.
Section 4.  Permit Application. Each permit application shall contain such information and documentation as the city may require in order to demonstrate compliance with the terms, conditions, and requirements of this Ordinance, including but not limited to the following:
a. The anticipated starting and completion date, and the season of the year during which the work is to be performed as well as the current weather and its impact on public safety and the use of the right of way by the public;
b. The scope of work to be performed under the permit;
c. The applicant’s plan for maintaining the safe and effective flow of pedestrian and vehicular traffic on the right of way affected by the work;
d. The applicant’s plan for protecting the existing improvements to and facilities within the right of way impacted by the work; and
e. Drawings, plans, details, specifications, typical cross-sections, and other construction drawings necessary to describe and document the work to be performed, including work site restoration.
Section 5.  Permit Standards. The decision by the city to issue a permit, and the terms and conditions of such permit, shall be based on the information submitted by the applicant and the factors determined by the city, including the following:
a. The capacity of the swale right of way to accommodate the facilities or structures proposed to be installed or constructed in addition to all existing facilities or structures.
b. The capacity of the swale right of way to accommodate the facilities or structures without impacting or limiting the provision of critical public infrastructure such as electrical power, gas, sewer, and water.
c. The damage or disruption to public or private property, facilities, improvements, or landscaping previously existing in the right of way.
d. The public interest in minimizing the cost and disruption of construction from numerous excavations of the right of way.
e. The past performance of the applicant in conforming with this ordinance and all applicable engineering regulations, specifications, design standards, insurance and bonding requirements, and work site restoration requirements.
f. The satisfaction of engineering regulations, construction specifications, and design standards, as demonstrated by plans, designs, specifications, drawings, and/or details submitted by the applicant.
Section 6.   Permit Terms. Any permit authorizing any work within or upon a swale right of way shall contain such terms and conditions as are necessary to protect resident and public property, the public, Lake Point, and existing facilities within the right of way, including the following:
a. All work shall conform to traffic control regulations city swale engineering regulations, design standards, construction specifications found herein, and will also adhere to recorded plat conditions relating to water runoff.
b. Where a job site is left unattended, before completion of the work, signage with minimum two inch high letters shall be attached to a barricade or otherwise posted at the site, indicating the permittee's name, or company name, telephone number, and after hours telephone number.
c. The city shall be notified by the permittee of commencement of the work within twenty-four hours prior to commencing work. The city’s law enforcement and fire protection service shall be notified by the permittee at least twenty-four hours in advance of any planned excavation requiring street closure or traffic detour.
d. Existing drainage channels, such as gutters or ditches, shall be kept free of dirt or other debris so that natural flow will not be interrupted in areas not being worked on. When it is necessary to block or otherwise interrupt flow of the drainage channel, a method of rerouting the flow must be submitted for approval prior to the blockage of the channel.
e. All excavations shall be conducted in a manner resulting in a minimum amount of interference or interruption of street or pedestrian traffic. Inconvenience to residents and businesses fronting on the right of way shall be minimized. Suitable, adequate and sufficient barricades and/or other structures will be available and used where necessary to prevent accidents involving property or persons. Barricades must be in place until all of the permittee's equipment is removed from the site and the excavation has been backfilled and proper temporary gravel surface is in place, except where backfilling and resurfacing is to be done by the city; in which case the barricades, together with any necessary lights, flares or torches, must remain in place until the backfill work is actually commenced by the city. From sunset to sunrise, all barricades and excavations must be clearly outlined or illuminated. 
f. Work site restoration to original condition of all impacted private and public property not owned by the permittee at the permittee’s sole expense and within a reasonable timeframe, including the replacement of any removed or damaged swale rocks, pipes, etc. with the same type, depth and width of swales as that which is adjoining or as that which previously existed, including the swale base material. All restoration shall conform to applicable engineering regulations, design standards, and construction specifications.
g. The permittee satisfies and provides evidence to the city of their satisfaction of the insurance and bonding requirements set forth herein.
h. The permit shall have a definite period for the commencement and completion of the authorized work, including all work site restoration, after which the permit shall expire. If the work is not completed during such period, prior to the expiration of the permit, the permittee may apply for an additional permit or an extension, which may be granted for good cause shown. The length of the extension requested by the permittee shall be subject to the approval of the city. No extension shall be made that allows work to be completed in the winter period without demonstration of how the applicant shall complete work and protect the public and the right of way during the winter.
i. All work performed pursuant to a permit shall be subject to inspection and review by the city for compliance with this Ordinance and the terms of such permit.
j. The permittee will be responsible for any damage caused by any flooding or runoff which effects private or public properties during and after alteration of the swale. Including other work related to the project or the improper restoration which effects private or public properties during and after alteration of the swale.
k. The requirements imposed upon the permittee extend to any subcontractor or independent contractor that the permittee might employ to perform the tasks pursuant to the permit.
Section 7.  Conflicting Terms.  In the event of a conflict between a permit, franchise agreement, applicable design, engineering, and construction standards, and the ordinance, the following shall govern, in order of highest to lowest priority:
a. City, state, and federal design, engineering, and construction standards;
b. City Swale Design Standards and Requirements and Recorded Plat Conditions
c. The permit and plans approved therewith;
d. This Ordinance.
Section 8.  Hold Harness Agreement; Limitations On City Liability
a. Any person who obtains a permit or franchise pursuant to this Ordinance shall agree to save the city, its officers, employees, and agents harmless from any and all costs, damages and liabilities which may accrue or be claimed to accrue by reason of any work performed under the permit. The issuance and acceptance of any permit under this ordinance shall constitute such an agreement.
b. This Ordinance shall not be construed as imposing upon the city, its officers, employees, and agents, any liability or responsibility for damages to any person injured by or by reason of the performance of any work within a right of way, or under a permit issued pursuant to this chapter; nor shall the city, its officers, officials, employees, agents, volunteers, or assigns thereof be deemed to have assumed any such liability or responsibility by reason of inspection authorized or required hereunder, the issuance of any permit or franchise, or the approval of any work.
Section 9.  Emergency Work.
a. Any person maintaining pipes, lines, or facilities in the rights of way may proceed with work upon existing facilities without a permit when emergency circumstances demand the work to be done immediately; provided, a permit could not reasonably and practicably have been obtained beforehand.
b. In the event that emergency work is commenced on or within any right of way during regular business hours, the city shall be notified within one-half hour from the time the work is commenced. The person commencing and conducting such work shall take all necessary safety precautions for the protection of the public and the direction and control of traffic, and shall insure that work is accomplished according to city engineering regulations, the manual on uniform traffic control devices and other applicable laws, regulations, or generally recognized practices in the industry.
c. Any person commencing emergency work in the rights of way during other than business hours without a permit shall immediately thereafter apply for a permit or give notice during the first hour of the first regular business day on which city offices are open for business after such work is commenced. A permit for such emergency work may be issued which shall be retroactive to the date when the work was begun, at the discretion of the city.
d. The city may, at any time, in case of fire, disaster, or other emergency, as determined by the city in its reasonable discretion, cut or move any parts of any swale pipe or swale waterway improvement, facility, or appurtenance on, over, or under the rights of way, in which event the city shall not be liable therefor to a person. The city shall notify the owner or other responsible person in writing prior to, if practicable, but in any event as soon as possible and in no case later than the next business day following any action taken under this subsection.
Section 10.  As-Built Plans. Upon completion of any work on public property, within a swale right of way, for a public improvement required for a subdivision or other development, or other work authorized by a permit under this Ordinance, the person shall provide “as-built” plans in an approved format showing the location of all swale facilities so installed, which plans shall comply with the following requirements:
a. All improvements and facilities must be shown in actual location with a horizontal control based off of an approved GIS coordinate system or other control measure.
b. Points shall be listed with the dimensions of the improvements; the plans shall include a reference table with all of the points.
c. Plans shall include an Engineer of Record Stamp certifying the locations of the completed improvements or facilities.
Section 11.  Insurance.
a. Before a permit is issued and for the duration of any permit, the applicant shall obtain and maintain a comprehensive general liability and property damage policy that includes contractual liability coverage endorsed with the following limits and provisions or with such alternative limits and provisions as may be approved by the city:
i. A minimum of one million dollars combined single limit per occurrence for bodily injury, personal injury, and property damage and not less than one million dollars in the aggregate. The general aggregate limit shall apply separately to the permit, or the general aggregate limit shall be two times the required occurrence limit. The coverage shall be in the nature of broad from commercial general liability coverage. The city may increase minimum insurance limits, depending on the potential liability of any project.
ii. All policies shall include the city, its employees, officers, officials, agents, volunteers, and assigns, as additional insureds. Any reference to the city shall include the city, its employees, officers, officials, agents, volunteers, and assigns.
iii. The coverage shall be primary insurance as respects the city, its employees, officers, officials, agents, volunteers, and assigns. Any insurance or self-insurance maintained by the city, its employees, officers, officials, agents, volunteers, and assigns shall be in excess of the permittee's insurance and shall not contribute to or with it.
iv. Any failure to comply with reporting provisions of the policy shall not affect coverage provided to the city, its employees, officers, officials, agents, volunteers, and assigns.
v. Coverage shall state that the permittee's insurance shall apply separately to each insured against whom claim is made or suit is brought, except with respect to the limits of the insurer's liability.
vi. Underwriters shall have no right of recovery or subrogation against the city, it being the intent of the parties that the insurance policy so affected shall protect both parties and be primary coverage for any and all losses covered by the described insurance.
vii. The insurance companies issuing the policy or policies shall have no recourse against the city for payment of any premiums due or for any assessments under any form of any policy.
viii. Each insurance policy shall be endorsed to state that the coverage shall not be suspended, voided, canceled, or reduced in coverage or in limits, except after thirty days' prior written notice by certified mail, return receipt requested sent to the city.
ix. Each policy shall be endorsed to indemnify, save harmless, and defend the city, its employees, officers, officials, agents, volunteers, and assigns against any claim or loss, damage or expense sustained on account of damages to persons or property occurring by reason of work done by the permittee, their subcontractor or agent, related to the rights of way until the work and all work site restoration is completed, whether or not the work has been completed, whether or not the work conformed to the terms of the permit, and whether or not the right of way has been opened to public travel.
x. Insurance is to be placed with insurers with an AM Best rating of no less than an A carrier, with a rating of "7" or higher.
b. The permittee shall furnish, upon request, the city with evidence and proof of insurance, including certificates of insurance and original endorsements affecting coverage required by the permit. 
c. The permittee shall include all subcontractors as insured under its policies or shall furnish separate certificates and endorsements for each subcontractor. All coverages for subcontractors shall be subject to all of the requirements stated herein.
d. Any deductibles or self-insured retentions shall be declared to and approved by the city. At the option of the city, either the insurer shall reduce or eliminate such deductibles or self-insured retentions as respects the city, its employees, officers, officials, agents, volunteers or assigns, or the permittee shall procure a bond, in a form acceptable to the city, guaranteeing payment of losses and related investigations, claim administration, and defense expenses.
e. A property owner performing work adjacent to his/her residence may submit proof of a homeowner's insurance policy in lieu of the insurance requirements of this section.
Section 12.  Bonding
a. Each applicant other than a government entity or a public utility shall provide the city with an acceptable security in the form of a cash bond, letter of credit, or corporate surety, as approved by the city to guarantee faithful performance of the work authorized by a permit, prior to such permit being granted pursuant to this chapter.
b. The amount of the security required shall be one thousand dollars, unless the work being performed involves excavation, cutting, removal, or other damage in or to a paved city street, in which case the amount of the security shall be no less than the reasonably estimated cost to repair or replace such street improvements. The form of the security and the entity issuing the security shall be subject to the approval of the city attorney.
c. The security required by this section shall be conditioned as follows:
i. That the permittee shall fully comply with the requirements of the city ordinances and regulations, specifications and standards promulgated by the city relative to work in the right of way, and respond to the city in damages for failure to conform therewith;
ii. That after work is commenced, the permittee shall proceed with diligence and expedition and shall promptly complete such work and all work site restoration to construction specifications, so as not to obstruct the right of way or travel thereon more than is reasonably necessary;
iii. That the permittee shall guarantee the materials and workmanship for a period of one year from completion of such work, with reasonable wear and tear excepted.
Section 13.  Protection of Rights of Way
a. Except as expressly authorized by the city, no person owning, occupying, or having control of any premises shall place upon or permit to be placed upon the swale or other portion of a right of way,:
i. Any rubbish, sweepings, refuse matter, ice, snow, water, garbage, ashes, rocks, dirt, mud, soil, gravel, landscaping materials, or other similar materials;
ii. Any vehicles, trailers, construction and building materials, merchandise or other thing that is not a nuisance or rubbish, in such a way as to obstruct such sidewalk, gutter, street, or other portion of a right of way.
b. No person shall dig, excavate, cut, or damage any rights of way, nor shall any person install or construct any facility or improvement within, upon, or under the rights of way without the authorizations required by this Ordinance.
c. No person shall obstruct or block the normal use and operation of the swale rights of way.

Section 14.  Compliance and Revocation.
a. Work Without a Permit.
i. A stop order may be issued by the city directed to any person doing or causing any work to be done on public property or within a right of way without a permit or in excess of the terms of a permit. 
ii. Any person found to be doing work in a swale right of way without having obtained a permit or in excess of the terms of a permit shall be required to obtain a permit and pay a permit fee equal to two times the normal permit fee. Such permit shall require the remediation of any work performed that is not authorized by the permit. For replacement work, where a fee is not normally charged, the normal permit fee for new construction shall apply.
b. Revocation and Stop Work on a Permit. Any permit may be revoked or suspended, after notice to the permittee, and a stop order issued by the city for:
i. Violation of any condition of the permit, the security, or of any provision of this ordinance;
ii. Violation of any provision of any other ordinance of the city or law relating to the work; or
iii. Existence of any condition or the doing of any act which does constitute, may constitute, or cause a condition endangering life or property.
c. Remedies Generally. For failure to conform to the design standards and regulations or other terms of a permit or franchise agreement, the city may:
i. Suspend or revoke the permit or franchise agreement, subject to terms regarding default provided for in such franchise agreement;
ii. Issue a stop order;
iii. Order removal and replacement of faulty work;
iv. Require an extended warranty period; and/or
v. Negotiate a cash settlement to be applied toward repair, restoration, or future maintenance costs.
Section 15.  Violation and Penalty
a. Unless otherwise specified in this Ordinance, a violation of any provision of this Ordinance, or failure to comply with an order of suspension, revocation or stop work, shall be a nuisance or building violation and may be enforced through both civil and criminal remedies. 
b. Each day the violation exists shall be a separate offense. No criminal conviction shall excuse the person from otherwise complying with the provisions of this chapter, nor shall any criminal citation or conviction prevent the city from enforcing this Ordinance by way of administrative proceedings, injunctions, or other civil remedies.
Section 16.  This Ordinance shall be effective upon its adoption and publication in accordance with law.
Section 17.  Exemptions
a. This Ordinance does not apply to a property with a residential unit built on it which did not have Swales as part of their plat, PUD condition, etc. 
PASSED, APPROVED, AND ADOPTED on the 		 day of 				, 2023 
Lake Point

By________________________________
Chair


ATTEST:

__________________________________			SEAL
City Recorder

	
	Voting:

	Daniel Crawford	Yea___ Nay___ Absent ___
	Doyle Garrard	Yea___ Nay___ Absent ___
	Jonathan Garrard	Yea___ Nay___ Absent ___
	Kathleen VonHatten	Yea___ Nay___ Absent ___
	Ryan Zumwalt	Yea___ Nay___ Absent ___







ATTACHMENT A:
SWALE ALTERATION AND DESIGN STANDARDS

PURSUANT to the Lake Point Municipal Code each resident cannot fill-in or block any drainage swales that are constructed within a parcel as shown on any original Subdivision Plat or in the public easement or right away unless otherwise approved by the City Engineers in writing. 

All drainage Swales which are crossed by driveways or other hard surfaces or filled in must be bridged or piped at the Owner's expense with at least an 18" diameter culvert so as to not impede the flow of water within such drainage swales. The size, material, plans and placement of all such pipes and/or conduit must be in accordance with the below and must be approved by the building official in writing prior to installation. 

Except for periodic "check" dams or structures in the drainage swales to be installed by the original plat developer or builder as part of the initial Improvements, nothing shall be done or allowed which.
would impede drainage in the drainage swales or drainage ways adjacent to the street surface or which would impede or interfere with drainage facilities. 

The city may regularly inspect all drainage swales and shall remove therefrom or otherwise correct any obstruction or other situation which may exist with potential to impede drainage within any drainage swale. The cost of such removal or correction shall be assessed to the Owner of the Lot, parcel or residential unit from which such obstruction or situation has been removed.

WHEREAS, the design of swales promotes the conveyance of storm water at a controlled rate during times of
above average rainfall and/or snowmelt and alteration of the swales, such as filling in, leveling, placing of
culverts, or improper landscaping can affect the functionality of the Swale and result in property damage in the surrounding area.

NOW THEREFORE, effective as of the date passed by the council and until otherwise modified or rescinded, the city does hereby adopt and publish the following requirements for swale alterations.

Approval must be obtained from the City Building Official or City Engineers prior to installing additional or
expanding existing swale crossings. 

Approval will be granted based on the analysis of risk vs. benefit, taking into consideration the reason for the request, the percentage of swale which would remain unobstructed for a given lot or for a given segment of adjacent lots, the location of the swale in the subdivision, etc.

If approval is given for additional swale crossings or extensions of existing swale crossings, or piping and
closure of the entire swale, the following specifications must be adhered to unless otherwise approved by the
City Building Official or City Engineers:
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