State Records Committee Meeting

Division of Archives, Courtyard Meeting Room

December 11, 2008

Salt Lake City, Utah

      Members Present:         Chris Hansen, State History Designee

                                             Lex Hemphill, Media Representative

                                             Betsy Ross, State Auditor’s Designee

                                             Patricia Smith-Mansfield, Governor’s Designee

                                             Scott Whittaker, Private Sector Representative, Chair pro tem 

      Member Excused:          Robbie Robertson, Local Government Elected Official 

      Legal Counsel:              Thom Roberts, Attorney General’s Office

                                             Ed Lombard, Paralegal, Attorney General’s Office

      Executive Secretary:      Susan Mumford, Utah State Archives

      Others attending:           Lacey Bagley, Utah Federal Defender

                                             Rosemary Cundiff, Archives

                                             Brett DelPorto, Assistant Attorney General

                                             Jacque Gallegos, Utah Federal Defender

                                             Michael George, Utah Federal Defender

                                             Judge Debbie Hann, Utah Labor Commission

                                             Kent Hart, Assistant Federal Defender 

                                             Maren Jeppsen, Archives

                                             Judge Richard LaJeunnesse, Utah Labor Commission

                                             Ed Lombard, Attorney General’s Office 

                                             Ken Murray, Arizona Federal Public Defender

                                             Tiffany O’Sheal, Archives’ Staff

                                             Daryl Sam, Utah Federal Defender

                                             Paul Tonks, Assistant Attorney General

Mr. Whittaker called the meeting to order at 9:00 a.m.  Mr. Whittaker explained the procedures of the hearing to the parties. He introduced Mr. Thom Roberts, Assistant Attorney General who was acting as counsel to the Committee as Mr. Paul Tonks was serving as counsel to the respondent for the hearing. 
First hearing – Utah Federal Defender Office vs. Utah Attorney General Office
Opening – petitioner 

Mr. Daryl Sam and Mr. Kent Hart from the Capital Habeas Unit of the Utah Federal Defender Office introduced themselves.  Mr. Sam said that he was the research and writing attorney for the Federal Defender Office in Salt Lake.  He said that the original Government Records Access and Management (GRAMA) request had included all communications between the Utah Division of Finance and the Utah Attorney General’s Office that had to do with capital habeas appeals and post-conviction appeals and proceedings.  He said that the salaries paid to attorneys to defend capital cases were the subject of interest to the public.  It was important that defendants in such cases be adequately represented.  Payments made to attorneys by the Utah Department of Finance were of interest to the public and should be released.  He cited the case of Redding vs. Brady in which salaries of Weber State employees had been released.  The Utah Federal Defender Office requested the public records because the quality of the defense provided to death row inmates was under scrutiny and the records contained information about expenditure of public funds used to pay the defense attorneys.     

Opening – respondent 
Mr. Brett Del Porto and Mr. Paul Tonks introduced themselves.  They represented the Utah Office of the Attorney General.  Mr. Tonks said that he had worked as Attorney General’s counsel with the Department of Finance   He said that while he agreed with the concept of openness in government, the right of attorneys to confer with their government agency clients   

was and should continue to be protected.  Mr. Brett DelPorto said that the documents in question had been brought to the hearing.  He said that the preservation of protected communication between client and attorney as well as attorney work product were at issue and future protection could be compromised if the particular documents were to be released. 
Testimony – petitioner
Mr. Sam said that the request for records was motivated by a fear that defense attorneys were not being paid adequately and therefore death row inmates were not being represented adequately.  Sometimes there could be joint interest in a case.  The Department of Finance funded the defense counsel and the Attorney General’s office prosecuted the case.  In responding to the request for records, the Department of Finance had considered granting an exception, waiving attorney privilege in this case, and producing the records.  However, the exception could have proven harmful to future cases and could undermine the effectiveness of future defenses.  He said it was critical to assure confidence in the attorney-client privilege.  Both the Attorney General’s Office and the Department of Finance have an interest in the fair compensation for attorneys defending death row cases.  Currently the attorneys are paid at $125.00 per hour which is the 2nd highest hourly rate in the country.  Some judges felt that the fee should be higher to entice good attorneys into defense work.  There could also be a conflict if attorneys from the Attorney General’s Office are receiving higher pay.  If that were the case and it was a prejudicial factor in the case, the judge could decide if a client’s rights were affected by the pay inequity. 
Testimony – respondent 

Mr. Paul Tonks said that the Department of Finance is a client of the Attorney General’s Office.  Representation of habeas corpus cases was outlined in UCA 78B-9-202(3).  The court had the responsibility of determining what fees were reasonable according to Administrative Rules.  Sometimes an attorney does not follow the procedures to receive proper payments or does not account for hours spent on a case.  In those cases pay might be delayed.

Closing – petitioner 
Mr. Kent Hart said that in the area of public disclosure, he valued decisions that erred on the side of openness.  In the records requested in the present case, there is no need for secrecy.  The Government Records Access and Management Act (GRAMA) ensures that the expenditure of public funds and the payment of public employees were matters of interest to the public.  The records should be released.

Closing – respondent
Mr. DelPorto said that the Attorney General’s Office asserted that the documents are privileged in this case.  There is a process outlined in GRAMA for review of the documents by the State Records Committee.  The documents were brought to the hearing so that the Committee members could look at them in camera and decide if release of the documents was truly in the public interest.  Specific exceptions such as UCA 63G-2-102(2) and 63G-2-305(17) and (18) restrict access to certain types of records.  It would be a dangerous precedent to override attorney-client privilege.  Discussions between attorneys and their clients, even when they are state agencies, is of extreme importance; especially when there is ongoing litigation based on post-conviction appeals and payment of counsel as there is with the Public Defender Office and the Attorney General’s Office.

Mr. Hemphill made a motion to go into closed session to review the records provided by the Office of the Attorney General.  Ms. Smith-Mansfield seconded the motion.  Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield, and Mr. Whittaker voted in favor of the motion.
At 10:30 a.m. the Committee went into closed session to review the documents provided by the Utah Attorney General’s Office.  

Deliberation

The Committee members returned to open session.  Ms. Smith-Mansfield made a motion that the hearing be continued because the records reviewed in camera were incomplete.  She said that many of the e-mails were without their attachments. She added that the hearing should therefore be continued to the next scheduled meeting and that complete documentation should be provided to the Executive Secretary within 7 business days of the next meeting.   Mr. Hemphill seconded the motion.   Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield, and Mr. Whittaker voted in favor of the motion.  Mr. Thom Roberts said that an order would be sent out within five business days, outlining the continuance.

Training for Committee members

Judge Richard LaJeunesse and Judge Debbie Hann of the Labor Commission had been invited to address some of the procedures of the State Records Committee and offer suggestions to the members on possible changes.  The outlines of their presentations are attached.
Approval of Minutes
With corrections, the minutes of the November 13th minutes of the State Records Committee meeting were approved.  Mr. Hemphill suggested corrections and made a motion that the minutes be approved.  Ms. Ross seconded the motion.  Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield, and Mr. Whittaker voted in favor of the motion.  The minutes were approved.
Appeals received
Ms. Mumford reported on appeals to the Committee received since the last meeting.   Six requests were received.  There are two possible hearings for January 8, 2009.  
Cases in District Court
Mr. Tonks reported on the status of cases in District Court.  See attached report.
Approval of Retention Schedule
Committee members voted to approve the State Education General Schedule 16, Special Education Records submitted by Analyst, Michael McLane.  Ms. Smith-Mansfield made the motion to approve.  Ms. Ross seconded the motion.  Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield, and Mr. Whittaker voted in favor of the motion.
Other Business
No other business was conducted.

The meeting was adjourned by acclamation at 1:40 p.m.

Next meeting scheduled for January 8, 2009 at 9:30 a.m.
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