State Records Committee Meeting

Division of Archives, Courtyard Meeting Room

January 8, 2009

Salt Lake City, Utah

      Members Present:         Chris Hansen, State History’s Designee

                                             Lex Hemphill, Media Representative

                                             Betsy Ross, State Auditor’s Designee

                                             Patricia Smith-Mansfield, Governor’s Designee

                                             Scott Whittaker, Private Sector Representative, Chair pro tem 

      Legal Counsel:              Thom Roberts, Attorney General’s Office

                                             Paul Tonks, Attorney General’s Office

                                             Ed Lombard, Paralegal, Attorney General’s Office

      Executive Secretary:      Susan Mumford, Utah State Archives

      Others attending:           Rosemary Cundiff, Archives

                                             Brett DelPorto, Assistant Attorney General

                                             Jacque Gallegos, Utah Federal Defender Office
                                             Michael George, Utah Federal Defender Office                                                                                        

                                             Kent Hart, Assistant Federal Defender Office 

                                             Maren Jeppsen, Archives

                                             Cathy McKitrick, Salt Lake Tribune

                                             Regina Montoya, Arizona Federal Public Defender Office                                                                                        

                                             Tiffany O’Sheal, Archives’ Staff

                                             Daryl Sam, Utah Federal Defender Office
Mr. Whittaker called the meeting to order at 9:30 a.m.  Mr. Whittaker asked if the Committee members had been able to review the minutes of the December 11, 2008, meeting since the present hearing was a continuance of that hearing.  He said the Committee members had been able to review the complete documents in camera along with attachments provided by the Attorney General’s Office.  The parties introduced themselves for the record:  Mr. Brett DelPorto of the Attorney General’s Office; Mr. Paul Tonks, Attorney General’s Office, representing the Division of Finance; Daryl Sam, Utah Federal Defender Office; and Mr. Kent Hart, Utah Federal Defender Office.  Mr. Thom Roberts, Assistant Attorney General, was acting as counsel to the Committee as Mr. Paul Tonks was serving as counsel to the respondent for the hearing. 

Hearing – Utah Federal Defender Office vs. Utah Attorney General’s Office

Deliberation
Mr. Roberts said that as the Committee members had individually reviewed the documents in question, they could again go in camera to review them together before deliberating.  Ms. Smith-Mansfield made a motion to go in camera to review the documents.  Mr. Hansen seconded the motion.  Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield, and Mr. Whittaker voted in the affirmative.  The motion passed.  At 9:35 a.m., the Committee went into closed session.    

9:45 a.m.  Return to open session

Ms. Smith-Mansfield made a motion that the Committee return to open session.  Mr. Hemphill seconded the motion.  Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield, and Mr. Whittaker voted in the affirmative.  The meeting returned to open session.

Deliberation continued
Ms. Ross made a motion that the documents were incorrectly designated as protected under UCA 63G-2-305(16) and (17) and did not meet the status of attorney-client privilege nor of attorney work product, but should be classified as public documents.  Ms. Ross explained that there was no unitary interest between the parties sending and receiving the documents.  Mr. Hemphill seconded the motion.  Ms. Ross stated she was not convinced of a unitary interest between the Criminal Appeals Division and the Division of Finance.  Therefore, communications between the two divisions were not appropriately classified as protected according to the definition of the attorney work product and attorney-client privilege sections of GRAMA.  A vote was taken.  Ms. Ross, Ms. Smith-Mansfield, and Mr. Hansen voted for the motion. Mr. Hemphill and Mr. Whittaker voted against the motion. The motion passed.  Mr. Whittaker said that an Order would be drafted and sent to the parties within five working days and could be appealed to District Court within 30 days.

Approval of the December 11, 2008 meeting minutes

Mr. Hemphill made a motion to approve the minutes as corrected.  Ms. Smith-Mansfield seconded the motion.  Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield and Mr. Whittaker voted in the affirmative.  The minutes of December 11, 2008, were approved.

Appeals received

Six appeals were received during the month.  In three cases the agency respondent was contacted, and arrangements were made to satisfy the requestor.  Tina Wollenberger vs. Summit County is scheduled for February.  Another request for a hearing about a fee reduction for records requested and received from UDOT was received. 
Appeals in District Court
Mr. Tonks presented the Committee with updates on the cases in District Court.  The Investigative Research vs. UDOT case was filed on December 17.  It has not been served.  Cross motions for summary judgment in the Jim Garside vs. Salt Lake City case were filed.  A notice to submit for decision should be coming soon.  Utah Department of Corrections vs. Murray had no activity since October 3, 2008.  It was awaiting Douglas Carter vs. Utah Department of Corrections case which was filed in the name of Douglas Carter instead of Ken Murray.  A motion to dismiss has been filed because Douglas Carter was not properly considered a party before the State Records Committee.  Oral argument was scheduled for January 15, 2009.  Nothing has happened on the case of Murray City vs. Maese.  Mr. Maese is being sentenced this month so the case may be dismissed as a result of his sentencing.  Salt Lake City Corporation vs. the Salt Lake Tribune should have been dismissed, but there is a show cause hearing scheduled for March 2, 2009.  The Utah Supreme Court ruled on the SUWA vs. the Automated Geographic Reference Center.   The trial court’s decision which upheld the State Records Committee’s decision was overturned.  The case outlines UCA 63G-2-305(16),(17), and (18) involving attorney-client privilege and will be a reference for future State Records Committee cases.  See Mr. Tonks’ complete list attached to the minutes.  Ms. Smith-Mansfield suggested that any cases overturned by the Supreme Court be noted on the Web site.  Mr. Tonks said that the Web site would be improved if the decisions were made searchable.  
General Schedule items
Two geospatial data sets were submitted.  Ms. Smith-Mansfield made a motion that the Committee approve the second schedule and get clarification on the first before it is approved. Ms. Ross seconded the motion.  A vote was taken.   Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield and Mr. Whittaker voted in the affirmative.  The schedule # 27027, SIGNIFICANT GEOGRAPHIC PROJECT FILES was approved.  
Administrative Rules
The Administrative Rules are scheduled for a five-year review.  Changes can be made at any time, but a five-year review is mandated.  Ms. Smith-Mansfield explained that Rules provide the way agencies carry out the requirements of GRAMA.  Mr. Tonks said that Rules gave flexibility to an agency.  Any case law parties wish to cite should be included in the exchange of documentation sent out before the hearing.  Ms. Mumford has started including that provision in the scheduling letters to the parties.  Mr. Tonks had some grammatical corrections.  Mr. Lombard suggested that in R35-1-4 the “approved” written minutes of the hearing should be the official record of the meeting.  Ms. Ross said that a pre-hearing conference should be part of any hearing.  She said the responsibility for holding the conference could rotate among members of the Committee.  Ms. Smith-Mansfield said that such a substantive change should be discussed, and the less substantive changes could be made more immediately.  Ms. Ross suggested that the records to be reviewed in camera should be made available before a hearing.  The possibility of a virtual review of records on an encrypted site was discussed.  Ms. Smith-Mansfield made a motion that the suggested nonsubstantive corrections to the Administrative Rules be made.  Mr. Hansen seconded the motion.  A vote was taken.  Mr. Hansen, Mr. Hemphill, Ms. Ross, Ms. Smith-Mansfield and Mr. Whittaker voted in the affirmative.  The motion passed.  
Citizen and Elected Official representatives for the Committee
Mr. Scott Daniels has been selected by the Governor’s Office as the citizen representative for the Committee.  He should be confirmed in the first few weeks of the legislative session.

The meeting adjourned at 11:15 a.m.

Next meeting scheduled for February 12, 2009, at 9:30 a.m.
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